MEMORANDUM

June 20, 2006

TO: Ad Hec Agrzcultural Pohcy Working Group
FROM: Mariene M:chaels% Senior Legislative Analyst
- Jeff Zyontz, Council Analys f

Amanda Whlte, Council Leghl Analyst s/

SUBJECT:  June 26 Megating
Our next meeting 1sschedufed for June 26, 2006 from 4:00 p.m. to 6:00 p.m. in Room A at the
Upcounty Regional Services Center.
Attached are the backgréund materials for this meeting. These include the following:

* Anagenda.’

s Minutes from the last 2 meetings (smce the Group did not approve the minutes from the

first meeting-when you met on the 12).

o Astaff Polzcy Paper on Child Lot Issues.

The date for the taur mH be the morning on Saturday, July 15. Specific times will be set afler

we finish planmng the route. Several Group members have contacted us with suggestions for
sites to see on thc tcur if you have any additional suggestions, please let us know.

FaLand Use\Agricilture\6-26 Meeting Materials\Cover Memo.Doc



o AGENDA
AD HOC AGRICULTURAL POLICY WORKING GROUP

o Monday, June 26, 2006
- Upcounty Regional Services Center
4:00 to 6:00 p.m.

4:00 Revie;:j?v and Approval of May 25 and June 12, 2006
Meeting Minutes

4:05  Child Lots

6:00  Adjourn




AD HOC AGRICULTURAL POLICY
WORKING GROUP MINUTES

Thursday, May 25, 2006
4:.04 PM. to 6:15 P.M.
Up-County Regional Services Center Room A

PRESENT
- Working Group Members
“Lib Tolbert, Chair Scott Fosler, Vice-Chair
Wade Butler Margaret Chasson
Jim Clifford Nancy Dacek
... Jane Evans Robert Goldberg
.. Tom Hoffman Jim O’Connell
Michael Rubin Pam Saul
. Drew Stabler Billy Willard
" Wendy Perdue

Montgomery County and State Staff
Jeremy Criss, County Department of
Economic Development
Justina F _e_r_ber, County Council Marlene Michaelson, County Council
Karl Moritz, M-NCPPC Amanda White, County Council
Jeff Zvontz, County Council

Nancy Aldous, County Council

ABSENT
Bou Carlisle
GUESTS
Ccmncil Ptfe_éiﬁent George Leventhal Councilmember Nancy Floreen

Councﬂmember Nancy Floreen gave opening remarks thanking the working group members for
serving on the group; and encouraging the group to work through the issues the Council
identified in-the resaiumm establishing the working group (Resolution 15-1395),
| Council Pres:dent Georg‘e Leventhal gave opening remarks thanking the working group members
for serving on the group; requesting group members listen to one another, especially during
contentious and heated discussions; and expressing the Council’s intent to rely on the group’s

findings and recommanctancms

Working Group- members and County staff gave introductions.
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The group discussed and unanimously agreed that a bus tour of the Agriculture Reserve would
be beneficial; and requested County staff make the necessary arrangements, including stopping

at a few farms. :Grm';tp siembers requested the tour show both farms and development in the
Agriculture Reserve ané include areas from both sides of the Agriculture Reserve.

The group diSCUSSﬁé bﬁt dzd not definitively decide, how the group should operate (e.g., should
~ the group take official votes). The group contemplated whether it should adopt a policy
statement that states the group supports the agricultural industry as a whole. The group did not
decide whether or not to adopt a statement, but the sentiment of the group was that they
supported the agrlculmre mdustry generally.

Ms, Tolbert remmdgd the group that members could request information regarding agriculture
issues from County staff.

Working group members identified what they thought were the important issues facing the
Agriculture Reserve. Group members identified the following different issues/perspectives:

» Protect the Agriculture Reserve. Are we planning for the facilities/uses that are
encroaching on the Agriculture Reserve? Concern that in the future there will be an
effort to open the Agriculture Reserve (especially if it is open space and not agriculture).
How big is the threat to the Agriculture Reserve?

» Support the agricultural industry.

Allow agriculture to evolve. Need to be able to use néw technologies as they come out.

o Development: Prevent fragmentation of land. Need to get owners to participate in
programs rather-than selling lots for development. Find alternative ways to provide value
of the land without subdividing (option for lease revenues). Must cluster development —
not have 25-acre lots. Find ways to encourage moderate housing instead of

“McMansions™.

o Planning: W hat was the intent of the Master Plan’ Has the interpretation been

consistent?. How do agriculture issues fit into M-NCPPC’s planning framework?

Need background on earlier decisions related to the Agriculture Reserve.

How does the blg picture relate to building lot temnnatxon and transferable development
rights issues?’

. Fannerﬂandomxer equity and economics. Preserving agriculture. Need to maintain
current farms. Need to keep agriculture economically viable.

Land equzty — it is unfair to implement policies that decrease equity.

» Educate the public. Many people do not realize the Agnculture Reserve exists. “Keep It

Sxmpie - most people don’t understand the County’s zoning strategies.

TDR issues. ..

Sand meunds They are sometimes necessary because owners cannot always get a perk,
even on large. tracts of land. Discussions about sewer, septic, and sand mound issues
must involve the uriderlying policy goals. The answer to the sand mound problem is not
a simple yes or o'~ must find a way to maintain large contiguous areas of land (with

[o%]
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smaller lots for development). There is a problem when land cannot perk and there are
no options for sept:c but too many sand mounds is also a problem.

Rusticroads.

Tech Way.,

Child lots: How many child lots are there?

Natural resources,

Different views of purpose of the Agriculture Reserve (open space v. agriculture).
Sometimes these views are in harmony and sometimes they are not. The core of the
Agriculture Master Plan was agriculture, but there are also goals for open space and
environmental protection. Park and Planning should not own the whole western area of
the County. .

Need to maintain support of entire County.

Right to farm: What is the place of non-agriculture uses?

Enforcement.of existing laws,

Don’t keep d_Qing_ things the same way if they are wrong.

The group dlscussed the frequency, time, and location of meetings and decided that subsequent
meetings will be held on Mondays from 4:00 p.m. to 6:00 p.m., beginning June 12.

Audience members submztted the following suggestions:

Develop a Growth Management Plan by 2040 — where the demands for housing is going
10 be influenced by an aging population, migration should be to smaller lots. Pressure
will be reducing in the Agriculture Reserve and the threat may be over-stated. Focus on
equity and campensauon to reduce immediate threat to conversion as the community ages
(urban services needs will dictate the growth pattern).

Require education program for new residents of the Agriculture Reserve. The program
should educate new residents on farming issues and farming practices in rural
Montgomery County.

County Charter Amendment to limit changes in zoning of the Agriculture Reserve
(RDT). o

Local R:ghmw?ann 1eg1slat10n is needed in the zoning ordinance.

Set up a Policy like fire equipment where the County buys large agricuitural equipment
(combines, tractors, etc.) to be used by farmers (hke the fire trucks).

Montgomery County Economic Development Fund (a low interest revolving fund) that
farmers can use for 1and equipment, seed, etc.

Minutes wntten_by: 'Am'anda ‘W}nte, Council Legal Analyst




AD HOC AGRICULTURAL POLICY
- WORKING GROUP MINUTES

Monday, June 12, 2006
4:00 P.M. 1o 5:58 P.M.
Up-County Regional Services Center Room A

PRESENT
_ Working Group Members
"Lib Tolbert, Chair Scott Fosler, Vice-Chair
- Wade Butler Margaret Chasson
Bou Carlisle Naney Dacek
Jane Evans Robert Goldberg
. Tom Hotfman Jim O’Connell
Michael Rubin Pam Saul
. Drew Stabler Billy Willard
~ Wendy Perdue

Montgomery Countv and State Staff
Jeremy Criss, County Department of

Naney Aldous, County Council - Economic Development

. Justina: Fgrber, County Council Marlene Michaelson, County Council
Karl Moritz, M-NCPPC Doug Tregoning, Montgomery
. Cooperative Extension
'Amanda_fs}f’hit&, County Council Jeff Zyontz, County Council
ABSENT
Jim Clifford

The Group discussed ihe Generai Principles staff summarized from the May 25, 2006 meeting
and did not take any acuon, but may refer to the principles, or revise them, in the future.

The Group requested a brieﬁng on what economic viability means for farmers in the Agricultural

"~ Reserve.

The Group discussed potential “right-to-farm” legislation. The Group did not recommend the
Council enact right-to-farm legislation because current county and state law provides farmers
adequate protection from nuisance lawsuits. Additionally, data compiled by the Department of
Environmental Proteeticn indicate that there is not a widespread problem. Instead, the Group
recommended the Council enact legislation requiring disclosure for homes being sold in
agricultural zones _mfm_‘:g;;_mg potential homebuyers of current county and state law protecting
farmers from nuisance claims,
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The Group remained concemed that as development in the Agricultural Reserve increases, the
number of complaints Iodged against farmers is likely to increase. Therefore, the Group
recommended exploring a variety of options to inform county residents when they enter the
Agricultural Reserve (e:g., signs). Group members suggested recommending the Council
consider passing a resolution aﬂirmmg the right-to-farm in the Agricultural Reserve if the
number of complaints continues to increase. If the Council opts to enact right-to-farm
legislation, the Group opposed the use of grievance procedures because these procedures tend to
favor homebuyers and.disfavor farmers.

The Group dzscussed patentlal tour dates and, upon a votg, indicated a slight preference for July
15 (subsequently addxtmnaf members expressed to Staff a preference for the 15th).

The Group discussed the schedule for future meetings and generally supported the staff proposal.
Staff suggested the following order for issues the Group will discuss: child lots, TDR tracking
issues; building ot termination (BLT) program (and other programs to limit or discourage full
build-out), sewer and water strategies (sand mounds), review of pending legislation,
identification of topics far further study, and review of the Group report. One group member
preferred to discuss sand mounds before the BLT program. The Group also felt that some Group
time should be devoted to the economic issues that farmers face. Some Group members felt that
the Group should consider broad policy objectives and alternative options before addressing the
specifics of the BLT program.

Minutes written by: Amanda White, Council Legal Analyst
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STAFF POLICY PAPER

. CHILD LOTS IN THE RDT ZONE
Draft Date: June 16, 2006

ISSUE: Should thé- iZoning Ordinance or practices concerning child lots be
changed? '

PROBLEM STATEMENT

The Zoning Ordinance language on child lots in the RDT zone is unclear and subject to multiple
m‘terpretatmns Questwns have been raised on the wordmg and the intent of the Zonmg

the long~standing_ interprétations of the Zonmg Ordinance’s child lot provisions in the RDT zone.

There are no restrictions .on the transfer of child lots to third parties after building permits are
issued. Child lots created outside of the MALPF program are not restricted in any manner after a
building permit is issued. The lack of restrictions on child lots could increase the number of
houses in the RDT zone.

Child lots are currentiy:j:saﬁ of a long-term landowner’s land use opportunities. Restrictions on
the creation of child lots or their use could result in less land value to qualifying owners.

EXISTING ()RBINANCE OR REGULATION

The following section concerns the text of the Zoning Ordinance. It is an examination of the
Zoning code’s child lot. provisions, definitions, and rules of interpretation. It highlights how the
Zoning Ordinance can be read. It is not intended to advocate a particular interpretation. The
section thereafter describes how the provisions of the Zoning Ordinance have been put into
practice. Pohcy optmn*; are thcn presented for your cenmderatmn

How does the Zﬂnmg Ordmance permit the creation of child lots?

Child lots are a ) creation of the Zoning Ordinance." There are two exemption provisions for
creating child lots in the RDT zone. A child lot can be created through the Maryland
Agricultural Land Preservatxon Program (MALPF).? A child lot can also be created directly in
the process of subdms;on

! Child lots are I._lotf canﬁﬁe{i ta the RDT zone. They are also allowed in the Rural Cluster and Rural Zones. Child
lots are a “grandfathéring’? Qf _d_eveiopment rights, for some long-time landowners whose property was down-zoned.

z Montgomcry County Code’ §59-C-9.74 (a) The Maryland Agricultural Land Preservation Program, in existence
since 1977, is one of the most successful programs of its kind in the country. Its primary purpose is to preserve
sufficient agricultural land to maintain a viable local base of food and fiber production for the present and future



What is requréd for MALPF child lots by the Ordinance and state law?

The Zoning Ordinanée for the MALPF child lots states:

The ﬁm‘iﬂier of lots created for children in accordance with the Maryland
Agricultural Land Preservatlon Program must not exceed the development rights
assxgned to the property.’

The Maryland Agricultural Land Preservation Program promotes the creation of easements on
agricultural land through the Maryland Agricultural Land Preservation Foundation (MALPF).
MALPF easements are more restrictive than zoning. The easement itself becomes the guiding
document which details what permissible density there is (if any) and under what circumstances
that density can be achieved.

The program permits lots to be released from the MALPF easements “only for the landowner
who orlgmaily sold an easement, 1 acre or less for the purpose of constructlng a dwelling house
for the use only of that landowner or child of the landowner, up to a maximum of three lots.”
For MALPF child k}ts “the resulting density on the property shall be less than the density
allowed under zoning of the property before the Foundation purchased the easement.™ By
regulations, child lots under MALPF also require approval of the county planning and zoning
department.® That approval is given through the subdivision process.

Under the negotiated easement sold by the landowner through MALPF, the transfer of a child lot
to a third party is prohibited within five years from the release of the MALPF easement, unless a
transfer is specifically approved. The reasons for approving a transfer, includes such things as
death or bankruptcy.:

What is required for RDT Zone child lots permitted by the subdivision process?

The Zoning Ordinance ‘provision permits an “exemption” of lots “for use for a one-family
residence by a cluld or the spouse of a child, of the preperty owner”. ’ There are conditions
on the ability of a landaowner to create these lots.

59.C-9,74. Exempted lots and parcels-Rural Density Transfer zone.
o k¥

citizens of Mar}}and The Program consists of two basic steps: the establishment of agricultural preservation
districts, and the purchase of perpetual agricultural conservation easements. The Maryland Agricultural Land
Preservation Foundation administers the easement program (MALPF). Hereafter the Maryland Agricultural Land
Preservatlon Program will bareferred to as MALPF,

? Ibid
* Maryland Code Agrlculture $2-513(b) 2
* Maryland Code Agriculture’$2-513 (b) 3 (i)
$ Code of Maryland Regulations 15 § 01.17 (¢) 1 (¢)
’ Montgomery County Code §59-C-9.74 (b) 4




(b) The following lots are exempt from the area and dimensional requirements
“of seutmn '59- C-9.4 but must meet the requirements of the zone applicable to
them prior to their classification in the Rural Density Transfer zone. 8 :

¥ okoR L

- (4) | 'A'lot created for use for a one-family residence by a child, or the spouse of
a child, of the property owner, provided that the following conditions are met:

_ (1) The property owner can establish that he had legal title on or
before the approval date of the sectional map amendment which initially zoned
the property to the Rural Density Transfer Zone’;

- (ify  This provision applies to only one such lot for each child of the
property owner; and

. (111) Any lots created for use for one-family residence by children of the
property owner must not exceed the number of development rights for the

property.

The Zoning Ordmant,e treats the titled owners of property before the RDT zone was applied
(January 6, 1981) differently than owners who purchased property with notice of the RDT
standards. In order to'qualify for child lots, the titled owner in 1981 must still be the titled owner
of the property. 10

The maximum number of chﬂd lots cannot be greater than the number of TDRs (development
rights) retained on the site.! Child lots “are exempt from the area and dimensional
requirements of section 59-C-9.4 but must meet the requirements of the zone applicable to
them prior to their clagsification in the Rural Density Transfer zone.”'” The Rural Density
Transfer zone permits ‘a density of one dwelling for every 25 acres. Property owners were
assigned TDRs at the rate of one TDR for every five acres. Before the RDT zone, property was
zoned Rural which had a-density of one dwelling for every five acres.

What is_dif 't'f‘i.n:;ﬂe:ldnin Ordinance between MALPF child lots and subdivision
created child léts-?-

Both provisions for chxld lots caution that the lots created “must not exceed the number of
deveiopment Tight asmgned to the property '3 There is no mention of the relationship between
the “exempted” lots and overall density in either provision. However, only the subdivision
created child .I_o_t pruv_ismn states that child lots are specifically exempted from area and

i Typ:cally RDT zoned Tand'v was Rural zoned land with a permitted density of one dwelling for every five acres.
° The approved date ofthe sectional map amendment is January 6, 1981,
* Montgomery County Code §59-C-9.74 (b) 4 (i)
"' Montgomery County Code §59-C-9.74 (b) 4 (iii)
2 Montgomery County Code:§59-C-9.74 (b)
'* Montgomery County Code §59-C-9.74 (a) and §59-C-9.74 (b} 4 (iii) “for the property” instead of “assigned to the
property” :




dimension requireméntsﬁ.' “MALPF child lots can never produce more lots than allowed by the
underlying zoning density.

The Zoning Ordinance sometimes uses the word “children™ and other times uses the word
“child.” The MALPF exemption is “for lots created for children”. The subdivision exemption is
for the residence “of a child”. Some have questioned if the word difference means that a
subdivision child lot could only be for one child. The subdivision child iot however permits a lot
for each child." The Zoning Ordinance’s rule of interpretation in any event would read the
singular “child™ as a plutal “children”. 13

What docs the Zonmg Qrdmance say about the density of dwelling units?

There is a separate sectzon of the Zoning Ordinance that establishes the maximum density in the
RDT zone.

Sec. 59-{'1—9 4, Development standards.

The fnﬁawmg requirements apply in all cases, except as specified in the optional
standards for cluster development set forth in sections 59-C-9.5 and 59-C-9.57
and the exemption provisions of section 59-C-9.7.

59-C-9.41. Density in RDT zone.

Only one one-family dwelling unit per 25 acres is permitted. (See section 59-C-

9.6 for perrmtted transferable density.) The following dwelling units on land in

the RDT zone are excluded from this calculation, provided that the use remains

accessory to a farm. Once the property is subdivided, the dwelling is not
~excluded:

(a) A farm tenant dwelling, farm tenant mobile home or guest house as
defined in section 59-A-2.1, title "Definitions."

(b)  An accessory apartment or accessory dwelling regulated by the special
exception provisions of division 59-(G-1 and 59-G-2.

Generally, the maximum density is one dwelling for every 25 acres of land.'® There are only two
noted exclusions to thatdensity: farm tenant dwellings and accessory apartments. The provision
for child lots is not stated as exclusion to the density standard where the other exclusions are
noted. However, the densny requirements apply in all cases, except as specified in...the
exemption provisions”. 7 The exemption provisions include child lots. As noted above for
subdivision created Chﬂd lots, the only exemption specified within the exemptions section is
from “area and dimcuszons not density.

" Montgomery County Code §59-C-9.74 (b) 4 (ii)
' Montgomery County Code §59-A-2.2 (a)

* Montgomery County Code §59-C-9.41

"7 Montgomery Cotnty Code §59-C-9.4




The Zoning Ordinance is unclear on whether child Iots can be in addition to the general
permissible “market”. density of one dwelling for every 25 acres. The Zoning Ordinance
offers two miethods to create lots: 1) exceptions to density (pre-existing parcels and child lots as a
matter of prac:twe) and 2y regular density (“market” lots - one dwelling for every 25 acres). If a
land owner can use both methods of creating lots independeiit of one another than the land owner
can get one lot for every-child PLUS one lot for every 25 acres. (Example: On a 50-acre parcel
of a long-term owner whe has three children, this interpretation would permit 5 lots total. Three
child lot plus 2 market:lots equals five.)) If a land owner may only use one method of creating
lots to establish density, then the land owner would get either child lots OR market lots,
whichever was greater. . {Same example: On a 50-acre parcel of a long-term owner who has three
children, this interpretation would permit 3 lots. The three lots from child lots are greater than
two market lots,) If the child lot provision is only an exception for the purpose of area and
- dimensions, the density is limited to one dwelling for every 25 acres. (Same example: On a 50
acre parcel of a long term owner who has three children, this interpretation would permit two
lots. The three child lots is greater than the two market lots. )

The Ordinance does raot say that “excepted” dwellings are the exclusive way to develop. It is
also true that the Ordinance does not explicitly state that development can use both methods of
creating lots.

What does the Zonin "t)rdinance say about the “use” of child lots?

The Zoning Ordinance perm;ts the creation of a child lot “for use for a one-family residence by a
child, or the spouse of @ chxld” '8 |[Emphasis added.] The word “use” is defined in the Zoning
Ordinance.

Use: Exéépt as otherwise provided, the principal purpose for which a lot or the
main building thereon is designed, manged or intended, and for which it is or
may beused; occupied, or maintained. 1

There is nothing in the ‘Zoning Ordinance Ilmrtmg the ownership of child lots, iimiting the
transfer of child Eots to thxrd parties, or requiring any notation on the record plat concerning child
lots. Hy

itv and use? How has the Planning

Child lots in 'the RDT zone have been permitted to exceed the density of one dwelling for 25
acres. A Montgomery County Planning Board publication that attempts “to give a simple and
accurate explanation of-how TDR and other related land preservation systems affect property
owners” tmakes thls pomt clear. A Planning Board publication titled Plowing New Ground
states: T

'* Montgomery County Code §59-C-9.74 (b)4
" Montgomery County Code §59-A-2.1



Ifthe lﬁts.created are for the children of property owners of record before January
6, 1981, lots can be created at the density one dwelhng per five acres of the
previous Rural Zone but there must be a TDR for each lot.”’

Child lots in the RDT zome have been allowed in addition to the density of one dwelling for 25
acres. (On a 50-acre parcel of a long-term owner who has three children, the Planning Board has
permitted 5 lots total.) Planning Board staff confirmed that allowing child lots in addition to the
lot permitted be one per 25-acre den51ty has been the practice of the Planning Board since the
application of the RDT Zone in 1981.7

Speciﬁca_ﬂy, the Board has constantly interpreted and applied the language in
Division. 59-C-9 as permitting child lots to be created in addition to the base zone
“density of one unit per twenty-five acres. An original tract owner (who meets the
eligibility requirements) may create a lot for each child or the spouse of a child
plus “market” lots up to the base density, provided the total number of lots do not
exceed the number of TDRs (one per five acres) available for the original tract.”?

How has the Plannmg Buard interpreted the “use” requirement for child lots?

When a subdivision apphcatlon mcludes child lots in the RDT zone, the Planning Board requires
an affidavit from the. landowner The landowner is required to swear that any lot created is for
their child ot ‘the: spouse of a child. An affidavit is also required at record plat confirming that
the building will be for the use of the children of the spouse of the children of the landowner.
More recently, building permits are being checked to ensure that the permit is, in fact being
issued to the child of the property owner. There have been instances where the County has
refused to issue a building permit on a child lot to a non-child. (As noted in the attached
materials, one citizen group has claimed that the Planning Board has afproved child lots even
when the property owner has not sworn that the lots are for his children.?")

There have been no prﬁhibitions or restrictions placed on the sale of child lots by the Planning

Board at the time ﬁf subdiws:on approval. The Planning Board is discussing changing their
practice.

ACTIVITY UNBER THE EXISTING ORDINANCE

What has hég[x_eged wnth chlld lots since 19812

Since 1981, 95 chlld IG‘{S have been created within 46 subdivisions in the RDT Zone. That
equates to an’ average_ o_f_ two child lots per plan, whenever a subdivision plan has any child lots.

* Montgomery County E‘Ianmng Board, “Plowing New Ground”, page 10, 2001 revised edition
2 Plannmg Staff memo, Ganassa property, February 16, 2006
? Planning Staff'memo, Ganassa property, February 16, 2006, page 5
2 This long-standing practlce is not a literal requirement of the Zoning Ordinance.
2+ « Abuse of Children’s Lota.in the Rural Transfer Zone”, September 29, 2003, Page 8.




There have been a tozal of 532 lots created by 162 RDT zoned subdivisions since 1981. Child
lots represent 18% of tb.e tota} number of lots created in the zone.

More than half of the subdivisions that contained a child lot (27) included only one child lot. No
subdivision credated moréthan five child lots. Thirteen subdivisions created between three and
five child lots.?®

Number Gf C}uid Lots Created Number of Subdivisions with Child Lots
1. 27 (55%)
2 9 (18%)
3 5 {10%)
4 5 (10%)
p 3 (6%)

Why are there allegaﬁﬁns of abuse?

The accusations of child lot “abuse” relate to differing interpretations of the Zoning
Ordinance. These interpretations have tried to ascertain the “intent” of the Ordinance. The
following paragraphs are intended to illustrate the spectrum of interpretations.

There are property owners who firmly believe that the child lot provision should not require
the child to live in a home on the property. Some believe that “use” can include selling the lot
or building a home and selling the improved property to third parties. (Since the zoning
ordinance’s definition of “use” includes the words “use, occupy or maintain”, it appears that
occupancy is. not the sole meaning of use.*®) Some believe that child lots were part of the
bargain in agreeing to the RDT down zoning. Meeting the qualifying conditions for child lots
(ownership since 1981, the possession of TDRs and children) are the only conditions that should
apply. Others claim that the original intent was to provide a home for a child who intended to
continue farmihg or support their parents with their presence on a family estate.

Some people recs_gnize' that landowners in the RDT include non-farmers who qualify for child
lots. These people would say that there is an implication in the Zoning Ordinance that a child lot
is abused whenever it dees not result in a child of a long-term landowner, living on the lot.

~ Other people believe that the Ordinance requires more than being a long-term landowner, having
TDRs and having children. They believe that promoting agriculture is the key intent of the
Zoning Ordinance and therefore child lots should only be available to land in farming
production. To some, anything other than a child of a farmer, living on the farm as a long-term
member of the agncultural community is an abuse of the child lot provision.

What is currentlg b'eftﬁ'e'the Planning Board?

A subdwzsmﬁ apphcatmn is pending before the Planning Board that involves a large family
seeking child lots ({}anassa Property subdivision number 1-2004064). The applicant uses what

2 Memo from Judy Dani_el tg___Famli_ Hamer, “Child Lot Statistics Sumunary - Updated” February 7, 2006
* Montgomery County Zoning Ordinance 59-A-2.1




has been the standard interpretation since 1981, of child lots plus the “market” allowable density.
On a parcel of 81 acres, the applicant is requesting 5 child lots plus 3 “market” lots for a total of
8 lots. The interpretation that child lots are allowed in addition to the one per 25-acre “market”
lots is being challenged. The decision was deferred at the request of the applicant after a lengthy
discussion befﬂre the Planning Board. ¥ The Planning Board discussions have centered on
interpreting the intent of the Zoning Ordinance from the words of the Ordinance. There has been
little focus on the meriis :of changing their long-standing interpretation.

The Planmng Board staff has made recommendatlons to the Planning Board on changing the
child lot provisions in-the RDT zone.”® The Council has not received the Planning Board’s
recommendation on the staff proposal. The Planning Board has deferred further consideration of
the child lot issue in deference to the work of this committee.

These Planning Board staff recommendations are inciuded for information purposes for the
Working Group. The recommended changes are intended to clarify ambiguities in the existing
language, codifying established policy, strengthening enforcement provisions, and establishing
some new policy. In summary they:
1. Clarify that child'lots may be exempted from the density requirements of the RDT Zone
2. Establish that child lots may be created for the child or the spouse of a child of the
property owner - but not both, and require that child lots be restricted to properties that
are agnculturaily assessed
3. Establish a minimum age of 18 to receive a child lot
4. Establish requirements to aid enforcement {(reflecting long standing practice) related to
affidavits, beneficiaries, and building permits
5. Establish eligibility for child lots (reflecting existing practice) in situations where two or
more family members hold an undivided interest in a property
6. Establish a definition for the term “property owner” (reflecting existing practice) as used
for the child lot provision
7. Establish a density policy for child lots that allows continuation of the current practice
(child lots plus.market lots) for one year; then a new policy that limits future child lots
density (child lots that exceed market lots)
8. Establish a new “sunset” provision for the creation of child lots in the RDT Zone of five
years from the adoption of that clause
9. Establish a nevu requlrement that any chﬂd lots be approved during the lifetime of the
property owner
10. Establish a new remdency requirement of ﬁvc years for recipients of child lots
11. Establish new standards for the design of child lot subdivisions designed to preserve he
agricultural potential and environmental features of the property
12. Add mirior technical language modifications to Section 59-C-9.74(a)(2) and (3)

27 planning Board agenda February 16, 2006
% Memo from Judy Daniel to Montgomery County Planning Board, December 2, 2005




Expected future activ_i@i‘imder current interpretation

The Planning Board staff and the Department of Economic Development staff have developed an
inventory of RDT propétties eligible for child lots. The best available information suggests that
there are 99 RDT zoned properties, 10 acres or more in size, that have not transferred ownership
since January 6, 1981.%".. There are 4,993 acres within those parcels. More than half of those
properties (53) are less :t_han 25 acres.

The number :of- owner’s children limits the number of possible child lots. Based upon the
experience of the program to date, the average number of child lots per owner is two. Two times
the 99 (the number of properties) equals 198 possible child lots.

The property owners that had legal title since 1981 are now approaching retiremenit age or are
likely already retired.:An increase in the number of subdivisions including child lots is
foreseeable in the future. At some point, however, the child lots will be a self-extinguishing
phenomenon. The continuous owners of property since 1981 are a set of individuals that will
diminish to zero over the course of time. The number of children from that set of owners will
peak at some point in time (if it has not done so already). There is still an open question on
whether a child lot can be created by a will (after the death of a long time owner) when property
is owned with rights of survivorship. Given the existing text of the Ordinance, this question will
be answered by an intérpretation of the phrase “title”. Can the survivor of jointly owned
property or an estate, meet the requirement to have had “title” to the property in 19817°° The
Planning Board has not heen presented a subdivision with the issue of child lots created after the
death of an owner.”!

ALTERNAT—IVES?'

1} Do nothing
2) Eliminate the prav:swn for creatmg more child lots
3) Modify the existing: text in the Zoning Ordinance in the following areas:
(Modiﬁcatioﬁs*é"ain be made either to codify established policy or to establish new
policy.)
a). Clarzfy the maximum density of subdivisions with child lots by choosing from
. one of the following alternatives
(i) -~ Child lots plus one dwelling per 25 acres — existing practice, or;
(i) .The greater of child lots or one dwelling per 25 acres, or;
- (i) One dwelling per 25 acres

b)- Cianfy’ conditions or restriction on using child lots (More than one of these
- alternatives can be selected.)
(i) Require an affidavit at subdivision and check at building permit — existing
Tpraetice_

% A property. smailer than 30 acres is not entitled to create a child lot,
Montgomery County C{}de 559 C-9.74 (b)4 (i)
1 This issue was raised i & staff preposed Zoning text amendment.




(i) Reqmre child (or parent) ownership of the lot

(iii) = Limit the transfer of child lots to third parties (minimum holding perlod)

(iv)  Limit the creation of child lots to pmperty owners whose land is in

agricultural production

(v) Limit the creation of child lots when they would interfere with agriculture

(vi)  Clarify if child lot can or cannot be created after the death of an of a long-
" term OWNer — no existing practice

(vii) - :Establish at sunset date beyond which child lots would be permitted

(viil)  .Clarify that each child in only permitted one child lot

In laying out alternatives, staff is giving the working group a path for its decision-making
(particularly if the working group recommends modifications to the Zoning Ordinance). If either
the wisdom of .the committee is to recommend no changes to the Zoning Ordinance or to
eliminate the child lot- provisions of the Ordinance, there are no “details” to discuss.
Modifications to the Ordinance will take the working group into specific details. Staff has tried
to spell out some “obvious” advantages and disadvantages of the full range of alternatives as a
starting point for your deliberations.

Advantages and disﬁdv’z_t’ntages of alternatives
1) Do nothing -

Advantages .
o No legislative change is required
s (rdinance remains the same for interpretation
o No Council change to owner’s equity

Disadvantages
¢ Density and Use provisions will continue to be subject to different
interpretations
__Piamnng Board interpretation may change
Owner’s equity may be changed by the Planning Board through a different
. inferpretation
s “Use™ administration remains the same
* Existing interpretation and administration could increase fragmentation

2) Eliminate thg:.child lot provision
) :Advaniag: e
- Reduces additional houses surrounded by farm land

» Eliminates administrative burden
. Eh_xm_n_ates all future “abuse”
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Disadvantages

» Reneges on what some landowners view as an equity bargain made at the time
. the RDT zone was applied

» Reduces land value of long time owners -

3) Modify the existing text in the Zoning Ordinance in the following areas:

(@)  Clarify the maximum density of subdivisions with child lots by choosing from
one of the following alternatives:
(iy  Childlots plus one dwelling per 25 acres — existing practice or:
(i) ' The greater of child lots or one dwelling per 25 acres or:
(iii}  One dwelling per 25 acres

Advantages

= .. Removes ambiguity in the Ordinance

- = Permits the Council to express current intent
* . Allows the Council to direct Planning Board’s interpretation
*  Could reduce farmland fragmentation

~ Disadvantages
~*  Could reduce land owner equity
%" Could lead to new issues of interpretation

(b) Conditions or resfriction on using child lots (More than one of these alternatives
can be selected)

(i) - Require an affidavit at subdivision and check at building permit - existing
practice

Advantages
-~ ® “Codifies existing practice
w - Maintains landowner equity
.= No change to administration

* May lead to residents in the Agricultural Reserve disconnected to
~ “agricultural production

~(ii)  Require child (or parent) ownership of the lot

Advantages
s.. Enhances associations with the land
w . Clarifies what is intended by the “use” definition in the Ordinance
*_. May reduces the number of future child lots
»  Matches MALPF restrictions
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Disadvantages
- w Wil probably reduce the equity of some landowners
».. 'MALPF is a negotiated casement, this has no compensation for the
.. restriction
» . Requires additional administrative burdens
*  Require provisions for death and bankruptcy

(iii) ~ Limit transfer of child lots to third parties (minimum holding period)

Advantages
 =.-Enhances associations with the land
.. Clarifies what is intended by the “use” definition in the Ordinance
... May reduce the number of future child lots
s Maiches MALPF restrictions

Disadvantages
o Could reduce landowner equity
= ‘MALP is a negotiated easement, this has no compensation for the
" restriction
*..:Requires additional administrative burdens

+ Require provisions for death and bankruptcy

(iv) . Limit the creation of child lots to farms or owners of land in agricultural
- production

Ad véifitages’
= Promotes the agricultural industry
s ' Reduces the potential for further land fragmentation by child lots

Disadvantages
= .. Reduces land owner equity
*  Adds to documentation required to subdivide

 (v)Limit the creation of child lots when they would interfere with agriculture
Advantages

- % Promotes the agricultural industry
* ®..Reduces the potential for further land fragmentation by child lots

Disadﬁantages
*  Reduces land owner equity
- ® Adds to documentation required to subdivide

12




(vi)  Clarify if child lot can or cannot be created after the death of a long-term
: owner — no existing practice

Advantages
= . Aids in establishing expectations

- Disadvantages
* Acting in a restrictive manner can create a “land rush”

(vii) - E;‘Stﬁablish a sunset date beyond which child lots would be permitted

Advantages
"% Aids in establishing expectations

- Disadvantages
= Acting in a restrictive manner can create a “land rush”

(viii) Cié:krify that each child in only permitted one child lot
Aé{vanggges

= Aids in establishing expectations
= Conforms to MALPF limits

Disadvantages

" . Acting in a restrictive manner can create a “land rush”

STAFF COMMENTS

1) Do n'ethiit'g i
The RDT provisions for:child lots are models for ambiguous drafiing. Doing nothing will permit
the Planning Board to.continue to divine the meaning of the Zoning Ordinance. Their
interpretation is subject to change over time. Even if the Planning Board does not make any
change to its interpretation, courts can be called upon to intervene to establish the meaning of the

Ordinance. For the sake of clarity and consistent administration, amendments to the Zoning
Ordinance appear warramed

2) Ehmmate the 'cluld lot provision

Eliminating. the ability:to create child lots would fail to recognize the balancing of equities
achieved at the adeption of the RDT zone. Child lots have many parallels in the Zoning
Ordinance. There are child lot provisions in other large lot zones. In general, permitting child
lots is a form of “grandfathering” that continues prior rights for some landowners ever though it
changes those rights for “new comers”. Child lots may seem generous in maintaining the
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density permitted under the prior zone particularly when there are several children. It is not
generous, however, from the perspective of the landowner whose land was down zoned,

Eliminating child I{)ts would reduce the dwelling unit potential in the RDT zone by
approximately 200 dwelling units. Are the benefits of eliminating child lots worth the loss of
good will? Staff would suggest that the juice is not worth the squeeze. There are other
appropriate ways to tighten rules that might reduce the number of future child lots.

3 Clarify the Zoning Ordinance’s treatment of child lots
Why clarify the Ordinance?

This review.of the Zonmg Ordinance highhghts the areas Open for interpretation. There is need
for a clarifying amendment. - Anyone who is in support of the existing interpretations of the
Ordinance should want ¢larification to avoid a future remtcrpretation of the ordnance. Anyone
who believes that the currcnt interpretation is “in error” can have those errors corrected by a
clarification,

People argue about an' “abuse” of child lot. The Zoning Ordinance should be clarified on its
intent. There are any number of possibilities in making this clarification. Child lots could be
pure increases in equiiy with no restrictions. Child lots could be better linked to agriculture {(and
be more limited in scope) if they could only be created on land in agricultural production.
Whatever the pohcy, clanty is warranted.

What is the maximum ciensnv in the RDT zone with child lots?

When a quahiymg owner has less than 25 acres for each child, then the number of child lots
possible will exceed the maximum number of dwellings otherwise allowable. If child lots are
not permitted to exceed the “market” density of the RDT, then there is no reason to have a
separate zoning provision for child lots. As stated above, there are reasons for child lots that are
consistent with the purpose of the RDT zone.  If child lots have an economic value then they
should be allowed more density than “market” density. At the same time, the Ordinance should
be clear that only one ot is permitted per child or the spouse of a deceased child.

What happens when ¢hild lots exceed “market” dwelling units and market units are requested in:
addition to child lots? This is a harder question. It is difficult to derive the zoning basis for the
Planning Board’s past. practice of permitting child lots plus “market” density. However, the
Planning Board’s pasi practice has been to permit market lots in addition to child lots. This past
practice must be acknowledged. Even with the Planmng Board’s practice, there is an upper limii
to density both due to the number of remaining properties/children and because the Zoning
Ordinance does not permzt more than one unit per five acres no matter how many children are
involved.

The number of E{:hiiﬁ iots has no relationship to the size of the property that is creating those lots.

Under present practice;-a 25 acre farm whose long-term owner has 5 children can create 5 lots.
After the creation of those lots, will there be any land remaining in agricultural production?
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There are 53 RDT parcels under 25 acres with long term owners. The number of lots created is
now limited to the lesser of the number of children of the number of TDRs. It is not presently
limited by the ability of some part of the land to be invoived in agriculture. Requiring some
property to remain capable of agricultural production afier the creation of child lots is a policy
that has child lots supporting agriculture. The administration of this policy, however would
present its own set of problems.

Limit transfer ofé_hild_ lots.to third parties (minimum holding period

A minimum residence requirement for child lots seems to be a missing piece of the puzzle. In
the absence of a residence requirement, the intent for a child to use the propcrty can be
illusionary. The Zoning()rdinance may be clear to some people that the “use” of the property
does not include a use for economic gain alone. The MALP process includes a minimum txme
between the creation of a child lot and the time a child can transfer that lot to a third party.”
The application' of the ‘Zoning Ordinance by the Planning Board has required affidavits of
intended use but no limitations on ownership or land transfer.

The following presents-a-line of reasoning that would result in additional restricticns to child
lots. The purpose ‘of the-RDT zone is “to promote agriculture as the primary land use.” Having
children on site is an aid to the working farmer. This potential for farming to be aided by
children makes child lots with children living on the lots, consistent with the purpose of the RDT
zone. One may question if children will do farm work, but there is no question that they can
better support their parents who are involved in agriculture when they are nearby.

Relating child lots to land in farm production will get the Working Group into an additional
restriction to current law:: The Zoning Ordinance does not say child of a farmer; it identifies
the owners of land as landowners since the adoption of the RDT zone. Clearly, farmers are
owners of RDT zoned land but not all owners of RDT zoned land were farmers when the Zoning
Ordinance was adopted 25 years ago. When the Zoning Ordinance was written, it was referring
to certain rights for landowners of RDT zoned land and not just farmers.

In any event, staff does not believe that it is advisable for the Zoning Ordinance to direct
participation in agriculture by a child on a child lot. The administration of such a provision
wouild be difficult af 'best. A residence requirement seems a sufficient tie to the support of
agriculture.

The five-year requirement used by the MALPF seems a reasonable period of time to fulfill the
expectations of ‘many. readers of the Zoning Ordinance. Staff notes that the entitlement for
children’s Iots for MALPF is vested as a part of a contractual arrangement as a part of the
easement acquisition process The lots, which are reserved within the easement and the

32 The Maryland Agncuﬁural Land Preservation Program is administered by the Maryland
Agricultural Land Preservation Foundation (MALPF). MALPF deals with child lots in
accordance with the Agricultural Article Title 5 § 2-513 (b)(2) of the Annotated Code of
Maryland. ' -
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conditions for use, are negotiated between the landowner and the State. That is quite different
from rights, which are permitted as a matter of right under zoning. Restricting the transfer period
will be viewed as a change from the bargain for equity.

Should the ability to ﬁsé}:hild lots survive the owner of property?

The issue of permitting child lots after the death of a long-time owner is one of first impression.
No subdivisions have presented themselves under those circumstances. If you view child lots
solely an increment of land value to the owner, you would be inclined to permit a last will and
testament to direct a subdivision. If you view child lots in a more limited fashion, you would
want to curtail child lots,

The existing Ordinance is subject to interpretation. Clarifying the Ordinance would be helpful.

OTHER ISSUES

How do child lots relate to BLT’s ?

Child lot could become part of the BLT program. If a landowner is entitled to a child lot, the lot
can be treated just as-any other building lot. This could provide an opportunity to compensate a
property owner for a lost child lot if their child does not want to live on the property.

How do child lots I',e_lat'e; to sand mound policy?

Child lots cannot be created in the absence of an approved subdivision. Each lot must be able to
handie sewage treatment. Some soils are better at handling septic system than others. There are

areas of the County where child lots cannot be approved in the absence of sand mound systems.
Restrictions of sand mounds may also restrict the possibility of child lots.
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Montgomery County Zoning Ordinance
- Provisions dealing with child lots in the RDT Zone

Division 5§9-A-2. Definitions and Interpretation.

Sec. 59-A-2.1. Definitions. |

In this Chapter, the following words and phrases have the meanings indicated:

* k% o

Child: A child includes a legitimate child, an adopted child, and an illegitimate child. A child
does not include a stepchild, a foster child, or a grandchild or more remote descendent.

* Kk % B '

Development rights: The potential for the improvement of a parcel of real property. measured

in dwelling units or units of commercial or industrial space, existing because of the zoning
classification of the parcel.

* ¥ *

Lot: A parcel of Iand c)ecupied or to be occupied by a building and its accessory buildings or by
under the pmwsmns of this chapter, having at least the minimum area required by this chapter
for a lot in the zone in which such lot is situated and having its principal frontage on a public
street or public way,

* ok Kk
Lot, record: The land df:::§1gnated as a separate and distinct parcel of land on a legally recorded

subdivision plat filed among the land records of the county, but not including land identified on
any such plat as an ouﬂot

¥ ok x
Transfer of develup_iﬁéht rights: The conveyance of development rights by deed, easement or

other legal instrument authorized by local law to another parcel of land and the recordation of
that conveyance among the land records of Montgomery County, Maryland.

* ok %
Use: Except as bther#xis’é'provided the principal purpose for which a lot or the main building

thereon is designed, arranged or intended, and for which it is or may be used, occupied, or
maintained: S




* %k %

59-C-9.23. Intent of the Rural Density Transfer zone.

The intent of this zone i$ to promote agriculture as the primary land use in sections of the County
designated for agricultural preservation in the General Plan and the Functional Master Plan for
Preservation of Agriculture and Rural Open Space. This is to be accomplished by providing large
areas of generally contiguous properties suitable for agricultural and related uses and permitting
the transier of development rights from properties in this zone to properties in designated
receiving areas. .

Agriculture is the preferred use in the Rural Density Transfer zone. All agricultural operations
are permitted at any time, including the operation of farm machinery. No agricultural use can be
subject to restriction on‘the grounds that it interferes with other uses permitted in the zone, but
uses that are not exclusively agricultural in nature are subject to the regulations prescribed in this
division 59-C-9 and in division 59-G-2, "Special Exceptions-Standards and Requirements.”

* k&

Sec. 59-C-9.4, Development standards,

The following requiréniegﬂts apply in all cases, except as specified in the optional standards for
cluster development set forth in sections 59-C-9.5 and 59-C-9.57 and the exemption provisions
of section 59-C-9.7. '

59-C-9.41. Density in RDT zone.

Only one one«famﬁy dwelling unit per 25 acres is permitted. (See section 59-C-9.6 for permitted
transferable density.) The following dwellmg units on land in the RDT zone are excluded from
this calculation, provided that the use remains accessory to a farm. Once the property is
subdivided, the dwelimg is not excluded:

(a A farm tenant dwelling, farm tenant mobile home or guest house as defined in
section 59-A-2.1, title "Deﬁmtmns "

(b) An aacassary apartment or accessory dwelling regulated by the special exception
provisions of division 59-G-1 and 59-G-2.

* % %
Sec. §9-C-9.7. 'Exe'mpt.ed.. lots.and parcels and existing buildings and permits,
59-C-9.74. Exempted lﬂts and parcels-Rural Density Transfer zone.

(a) The numher of lots created for children in accordance with the Maryland
Agricultural Land Preservanon Program must not exceed the development rights assigned to the

property.




b The following lots are exempt from the area and dimensional requirements of
section 59- C-9.4 but'must meet the requirements of the zone applicable to them prior to their
classification in the Rural Density Transfer zone.

1y A recorded lot created by subdivision, if the record plat was approved for
recordation by the Planning Board prior to the approval date of the sectional map amendment
which initially zoned the property to the Rural Density Transfer Zone.

(2) A lot created by deed executed on or before the approval date of the
sectional map amendment which initially zoned the property to the Rural Density Transfer Zone.

-{3)  Avrecord lot having an area of less than 5 acres created after the approval
date of the sectional map amendment which initially zoned the property to the Rural Density
Transfer Zone by replatting 2 or more lots; provided that the resulting number of lots is not
greater than the number which were replatted.

(4 Alotcreated for use for a one-family residence by a child, or the spouse of
a child, of the property ovmer, provided that the following conditions are met:

{1).. The property owner can estabhsh that he had legal title on or
before the approval date of the sectional map amendment which initially zoned the property to
the Rural Density Transfer Zone;

(il This provision applies to only one such lot for each child of the
property owner;_and '

(111) Any lots created for use for one-family residence by children of the
property owner must not e:u:eed the number of development rights for the property.

(Legislative Hlstory Ord No. 10-69, § 5; Ord. No. 12-1, § 1; Ord. No. 12-76, § 1; Ord. No. 13-
13,§ 1)
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AFFIDAVIT

i hereby atfim under the penalties of perury and upon personal knowledge that the
folliowing stetemerits are true and accursie:

1. Oon__._ ' . pursuant to Preliminary Plan #  the
Monigomery County Planning Board approved the creation of Lot#  ("Lot") for use for 2 one-
family residence for a child {or - of spouse of a child) of the property owner under Section 58-C-

of the Manigomery County Code.

2. The Lot is in the Zone.
3 i.aéknowledgs that the Lot was created under Section 58-C- for use for
& one-family residence by a child (- or - spouse of a chiki) of the property owner.
A. t owrs the Lot by vitue of a deed recorded among the Land Records of
Mantgomery Courity, Maryiand at Liber Fualie :
5. ~ } am the child of {- or — spouse of a child of) . the
former proparty owner,
6. t am cieating this Lot for my use for g one-family rasidence
7. taverthat all of the conditions of Section 58-C- for the creation of
the Lot have been met.
Signature {Seal)
Frnted Name

SUBSCRIBED.AND SWORN to befure me, & Notary Fublic of the State of Maryland tus
—.. day of _ ,200_

Notary:

My Commission Expires;

“ACE 2

G:\MISC.MMR!FLN@&INS\REGGQ iols\approved form doc




MARYLAND CODE - CHILD LOTS CREATED BY MALPF

§ 2-513. Use of Iénd for which easement purchased

(&) Prowsnons to be mcluded in easement and county regulations. -- Agricuitural land
preservatioh easements may be purchased under this subtitle for any land in agricultural
use which meets the minimum criteria established under § 2-509 of this subtitle if the
easement and county regulations governing the use of the land include the following
provisions:

(1) Any farm use of fi'fa*nd is permitted.

(2) Operatioh at any.time of any machinery used in farm production or the primary
processing of agricultural products is permitted.

{(3) Al norméi agricuitural operations performed in accordance with good husbandry
practices which do not:cause bodily injury or directly endanger human health are permitted
including, but not limited to, sale of farm products produced on the farm where such sales
are made.

(b) Use for commercial; industrial, or residential purposes. --

(1) A landowner whose land is subject to an easement may not use the land for any
commercial, industriai' br’ residential purpose except:

(i) As determmed by the Foundation, for farm and forest related uses and home
occupations; or

(i) As otherwisé_ provided under this section.

(2) Except as provided in paragraphs (3) and (6} of this subsection, on written
application, the Foundation shail release free of easement restrictions only for the
landowner who originally sold an easement, 1 acre or less for the purpose of constructing a
dwelling house for the usé only of that landowner or child of the landowner, up to a
maximum of three Eots subject to the following conditions:

{i) The number of lnts allowed to be released under this section, except as provided in
paragraph (6} af thls subsection, may not exceed:

1. 1ot if the szz& of the easement property is 20 acres or more but fewer than 70
acres; '




2. 2 lots if the snze of the easement property is 70 acres or more but fewer than 120
acres; or

3. 3 iots if the 5|ze of the easement property is 120 acres or more.

(i) The resulting density on the property may not exceed the density allowed under
zoning of the prepertv-?b'efos'e the Foundation purchased the sasement.

(iii) The Iandowner shail pay the State for any acre or portion released at the price per
acre that the State pau:i the owner for the easernent.

(iv) Before any conveyance of release, the landowner and the child, if there is a
conveyance to a child, shall agree not to subdivide further for res:dentlal purposes any
acreage allowed to be released. The agreement shall be recorded among the land records
where the fand is located and shall bind all future ownaers,

(v) After cértifying that the landowner or chiid of the landowner has met the conditions
provided in subparagraphs (i) through (iv) of this paragraph, the Foundation shall issue a
preliminary release whlch shall:

1. Become ﬁnaifwhen the Foundation receives and certifies a nontransferable buiiding
permit in the name-of the landowner or child of the landowner for construction of a dwelling
house; or

2. Become void ‘upon the death of the person for whose benefit the release was
intended if the Foundation has not yet received a building permit as provided in this
subparagraph.

(vi} Any reiease cr'zrjreiiminary release issued under this paragraph shall inciude:

1. A statement of the conditions under which it was Issued, a certification by the
Foundation that ail necessary conditions for release or preliminary release have been met,
and copies of any pertment documents; and

2. A statement that the owner's or child's lot may not be transferred for 5 years from
the date of the final rglease, except on:

A, Approval by the Foundation; or

B. Notwathst&nding any conditions on transfers imposed under item 1 of this
subparagraph, a lender providing notice to the Foundation of a transfer pursuant to a bona
fide foreclosure of a mortgage or deed of trust or to a deed in lieu of foreclosure,




{vii} Any réiea$e, preliminary release, building permit, or other document issued or
submitted in accordance with this paragraph shali be recorded among the iand records
where the land is located and shall bind all future owners.

{vill) The Foundation may not restrict the ability of a landowner who originaily sold an
easement to acquu'e a release under this paragraph beyond the requirements provided in
this section.

(3)A iahdowner may reserve the right to exclude 1 unrestricted lot from an easement in
tieu of all owner's and children’s lots to which the landowner would otherwise be entitled
under paragraph (2] of this subsection, subject to the following conditions:

(1) The resulting ciensuty on the property shall be less than the density allowed under
zoning of the property before the Foundation purchased the easement;

(i) An unrestricted lot may be subdivided by the landowner from the easement and sold
to anyone to construct one residential dwelling;

(ili) The size of an tinrestricted lot shall be 1 acre or less, except as provided in
paragraph (6) of th:s subsection;

{iv) The iandcwner shail agree not to subdivide further for residential purposes any
acreage allowed to be released, and the agreement shall be recorded among the land
records where the land is iocated and shall bind all future owners;

(v) The figh’t to th_e_. lot is taken into consideration in the appraisal of fair market value
and determination of easement value;

(vi) The lot can be subdivided at any time and the location of the lot to be subdivided is
subject to the approval-of the locai agricultural advisory board and the Foundation; and

(vii) If the property iis transferred before the right to exclude the lot has been exercised,
the right may be transferred with the property.

(4) (i) Subject to the approval of the Foundation, a landowner may construct housing for
tenants fuily engaged |n operation of the farm.

(i) Conétmction may not exceed 1 tenant house per 100 acres, unless the Foundation

(i) The ‘_Iand on wh;ch a-tenant house is constructed may not be subdivided or
conveyed to any persoh. In addition, the tenant house may not be conveyed separately
from the original parcel.

e

G




(iv) The Foundationshall adopt regulations for the size and location of tenant houses.

(5) Except as provided in paragraph (6) of this subsection, on request to the Foundation,
an owner may exclude from the easement restrictions 1 acre per each single dwelling, which
existed at the time of the sale of the easement, as an owner's, children's, or unrestricted lot
to which the owner is entitled under paragraph (2) of this subsection, by a land survey and
recordation provided at the expense of the owner. However, before any exciusion is
granted, an owner shall agree with the Foundation not to subdivide further for residential
purposes any acreage allowed to be released. This agreement shall be recorded among the
land records where the land is located and shail bind all future owners.

(6) (i) The. i'estrictian:s: of paragraphs (2) and (5) of this subsection concerning maximum
lot sizes are altered so that the maximum lot size is 2 acres if;

1. Regulations adopted by the Department of the Environment require a minimum lot
size for a dwelling house of not less than 2 acres in areas where there is less than 4 feet of
unsaturated and unconsolidated soil material below the bottom of an on-site sewage
disposal system or in areas located within 2,500 feet of the normal water level of an existing
or proposed water supply reservoir; or

2. Reg_.u.tations- aégpted by the jurisdiction in which the land is situated require that a
lot for a dwelling house be larger than 1 acre. .

(it) For exdiusiohsfprevid-ed under paragraph (5) of this subsection, the landowner shalil
pay the State for any &cre or portion released in excess of the 1 acre per single dwelling
that existed at the time of easement,

(7Y Abregated.
(c) Public not granted right of access or of use. -- Purchase of an easement by the

Foundation does not grant the public any right of access ar right of use of the subject
property.



Underlvmg Assumptions to Better Understand
The Child Lot Issue
Prepared by Jeremy V. Criss

Why did the farmers support the down zone?

The farmers acknowledge that the Montgomery County Council had the legal
authority t6 down zone them with no compensation as the Baltimore County
Councit did to their farmers in 1976 and again in 1979,

In view of the answer and perspectives outlined above the Montgomery County
farmers reluctantly supported the down zone in exchange for some level of
compensation and the the County Government agreed to provide the:

. ébflizy to create/sell TDRs into Recetving Areas
. (:hﬁd lot exemption from RDT Zone provisions

What does child lot exemption from RDT zone provisions mean?

A Chﬂd lots can exceed the base density of 1 lot per 25 acres.
(100 acres, 6 children = 6 lots)

B. éhild lots are authorized in addition to the base density of the RDT
zé_ne 1 lot per 25 acres. (100 acres, 6 children + 4 RDT=10 lots)

What would the Farmers state as to the historical facts and commitments
that were miade to them by the County Government 26 years ago?

The remainiiig AAC/APAB members from 1980 are outlined below:

They need o be interviewed and have them sign a Proclamation or Affidavit.

Drew Stabler Gordon Keys
David Weitzer George Lechlider
William Anderson Keith Patton
Arthur Johnson D. J. Willard, Ir.

Why have almost all property owners in the RDT zone retained TDRs for
both RDT lots and child lots?

Please referto the attached Summary of A Montgomery County Planning Board
Publication Plowing New Ground 1982 to 2001.

Has this issue been raised before?

Yes, in 1996 the Bruce Wooden property proposed 9 lots on 103.4 acres

(5 child lots + 4 RDT lots). This preliminary plan was referred from MNCPPC
legal council to the County Attorney’s Office and the preliminary plan was

subsequentiy approved
f;jj
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How can tht County Government ignore the manner in which child lot
preliminary pians of subdivisions have been approved over the past 26
years?

How ca:i the County change the rules of the game after 26 years?

How can tli¢ legal practice and precedent of prior approvals be swept aside
for a new interpretation of the law?

« No child lots have ever been denied.

+ 83% of Preliminary Plans approved represent cases where chiid lots met
or exceeded the RDT base zone density of 1 lot per 25 acres.

+ The remaining 15% of Preliminary Plans were approved where the fand
owner requested a number of child lots were under the RDT base zone
density.

Why is there a legal reference in the first place for child lots being exempt
from RDT:zone provisions?

What does Royce Hanson say about the issue in his February 6, 2006
memorandum?

The Famiiv Member Lot Issue — The obiective of the family lot provision in the
Master Plan and zoning ordinance was to permit the creation, on a smaller lot than
otherwise requxred of a home for a family member that expected to remain on
and participate in farming the land. It was limited to those that owned land in
1980 to prevent abuse by subsequent owners that bought farmland with the intent
of converting it to subdivisions., In some instances-and an increasing number of
them-cwners have seen this not as a means of maintaining a family farm, but as a
means of subdividing the land for market sale of residences, without so much as
having a family member ever take title. The ordinance allows a family lot to be
created for every child or spouse of a child, regardless of number, so long as there
are still f;nough untransferred development rights available-one for every five
acres. The exemption for family lots is from the dimensional requirements of the
zone, but aswritten, it permits such lots in excess of the density of 1 residence for
each 25 acres so long as there are enough development rights available to
provide a dwelling for each child. But there is nothing in the ordinance to
support the ideq that further market subdivisions of the farm are then possible if
the allovwable zomng density has been achieved, much less exceeded, by the family
lots, ‘Thus, while it is possible to exceed the zoning density if a farmer has a large
number of cinldren one cannot further fragment the property by selling another
lot for _egc_:h:ZS acres. A currently proposed subdivision (Ganassa Property, Case
No. 1200040600), for example, asked for 3 market lots on an 80+ acre parcel (the
maximum allowed by zoning), and five family member lots, producing a 10-acre
subdivisiort-This violates both the letter and spirit of the law.




. E}ED believes that Mr. Hanson's view may represent a double-standard
that could be in conflict with the practical application of the law.

* :No where is it written, in the 1980 Master, in the Plowing New Ground,
or the law that child lots are approved for the child to participate in
'farmmg the land.

» The County deliberately intended the application of the TDR program at
“1 TDR per 5 acres be universally applied to all RDT zoned land with no
exceptions.

« The child Jot exemption is also universally applied to all RDT zoned land
as ;}(’mg as you are the original owner, have children, and you retain a
sufficient number of TDRs.

+ MrHanson's view on the Child Lot provision may set up a
discriminatory standard towards landowners whose families are small.

A farmer who owns 100 acres and has 6 children may be permitted as
many as 6 homes while a farmer who owns 100 acres and has 4 children
may only yield a total of 4 homes. This negatively impacts and possibly
discriminates against landowners with small families.

In addition, when you consider a farmer that purchases 100 acres in
1984 is not entitled to child lots, but could yield a total of 4 market lots
if the TDRs are retained. This exampie demonstrates an inequity that
would exist impacting landowners who have similar farm sizes and
-small families which are eligible for child lots under the provision, yet
they would not be afforded any market lots depending on the size of the
farm, how many children they have and when they purchased the farm.

An important question must be raised. How can a landowner who
purchases a property after the down-zoning, be in a more advantageous
posmen economically than a landowner who was subjected to the down-
zoning and has maintained ownership? This could very well be the case
“if we accept Mr. Hanson’s view.

¢ The County has interpreted the current practice of allowing children's
lots in addition to market lots because if creates a base zone standard that
is fair, equitable and treats all rural landowners equally without
dtscnmlnatlon

o The only:péﬁple that can truly attest to the spirit of law are the people that
were dlrectly impacted by the RDT down zone.

. It is important for you to understand what was taken away from the
- farmers 26 years ago. (Prior to Jaruary 6, 1981, 100 acres could yield

C{_j
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20 market lots) Tt is apparent that no one today wants to acknowledge this
fact in'understanding how we got to where we are today.

How many potential child lot properties are still out there as a matter of
record? ©

= At.a minimum 98 parcels totaling 4,960 acres.

« This number of parcels does not include properties that were refinanced.

The DED he!wves it is time for the County Council to instruct the Planning
Board as fo the true meaning and intent of the law. This instruction should
explain as to how rural landowners have made decisions based on the
policies, prior approvals and publications from the Montgomery County
Planning Board.

If we cannot agree on the meaning of the existing law, we may need to amend
the law for better clarification and meaning. This approach should be
considered only if the Planning Board refuses to follow the instructions from
the County Council.

Removmg tbe child lot exemption would represent a breach of commitment

that was made to the farmers as a meauns of compensation for the down-zone.
The District Council of Montgomery County is the only legal entity that can

do this and not the Planning Board.

If it is determined, changing the law to provide an opportunity to consider

the residency requirement of the child it would help to address some of the
abuse concerns being voiced within the community.

E:Aginisiatives/agassistprogs/childlotissue




Understanding the Child Lot Situation
and How Landowners Make Decisions
Plowing New Ground

A Montgomery County Planning Board Publication

Number
Of :
Copyright Question Page# Referenced Sections pertamning to Child Lots

1982 #8 2 ' Are Lots for Children Exempt?

Yes, but for each child a development right must be held in reserve
for each house to be built on the property. The development rights
for children reduce the total number that can be sold from the tract.

1982 #24 5. What Happens to Properties in the Agricultural
Reserve which Do Not Now Conform to Provisions of
the RDT?

Prior to the enaciment of the new Rural Density Transfer Zone, and
Rural Cluster Zone, buildable lots were created in accordance with
the regulations of the original zone. Rather than making these lots
unbuildable by the new zones, the old lot 1s “grandfathered” and can
continue indefinitely, governed by the laws under which it was
originally established. Thus, the law allows any lot recorded,
approved for recordation, or created by deed before January 6, 1981
{enactment date of Sectional Map Amendment), to be exempted
from the provisions of the Rural Density Transfer Zone if it was less
than 25 acres, and from the provisions of the Rural Cluster Zone 1t
was less than five acres. The final exemption, allowed in both zones,

is the creation of one lot only for the child, or spouse of child. of a
property owner having title to the property on or hefore January 6,
1981 (date of Sectional Map Amendment).

1986 " 2 Are Lots For Children Exempt?

Yes, but for each house to built on the property for the offspring of
the owner, a development right must be held in reserve, The
development rights used for children reduce the total number that
can be sold from the property.

1986 #6 : _ 5o . What Happens to Properties In The Agricultural
' ' : Reserve which Do Not Conform to the Provisions of
the RDT Zone?

Same wording as 1982 ~ No changes




Number
of

Copyright Question Pag:e.j#
1990 #8 2
1990 #9 2
1990 424 5

Referenced Sections pertaining to Child Lots

Are Lots for Children Exempt?

Yes, but for each house to be built on the property for the offspring
of the owner, a development right must be held in reserve, The
development rights used for children reduce the total number that
can be sold from the property. See Question 9.

A new question #9 was added.

Can the Number of L.ots Created for Children Exceed
the Density of One Dwelling Unit Per 25 Acres?

Yes, provided the lot created is for the child of the property owner
who owned the property at the time of the placement of the property
in the RDT Zone.

DED believes this Question 9 was added in 1990 to address the
preliminary plans before the Planning Board to provide additional
Guidance. If the Planning Board didn 't understand the law, this
would have been the time to question the interpretation and practical
application of the law.

What Happens to Properties in the Agricultural
Reserve Which Do Not Conform to the Provisions of
the RDT Zone?

Same wording as 1982 - No changes




Number
of

Copyright Question Page #
2001 #8 10
2001 #9 10

Referenced Sections pertaining to Child Lots

Are Lots for the Landowners® Children Exempt?

Maybe, depending on when the property was purchased and the
availability of a development right. An exemption is allowed for
children of property owners in the RDT Zone prior to January 6,
1981. A development right must be held in reserve for each house
buift on the property for a child of the owner.

Any development rights used for “child lots” reduce the total number
that can be sold from the property. When this application goes
through the subdivision process, affidavits will be required to verify
that the lots will be used for the landowner’s child, and appropriate
measures are taken in the land records to restrict development of
these properties. Any properiy owner who purchased land in the
RDT Zone after January 6, 1981 is not eligible for a child
exemption. See Questions 9 and 23.

Can the Number of Lots Created for the Landowner’s
Children Exceed the Density of One Dwelling Unit per
25 Acres?

If the lots created are for the children of the property owner of record
before January 6, 1981 (the time of the placement of the property in
the RDT Zone), lots can be created at the density one dwelling pu:
five acres of the previous Rural Zone, but there must be a TDR for
each lot.

DED believes that MNCPPC staff memorandum dated December 19,
2005 from Judy Daniel to the Planning Board was incorrect and
misinformed the Planning Board. “The staff notes that while it
appears that while the density change will change twenty-five years
of policy, the language in Plowing New Ground does not support the
existing policy.” DED believes that if Question #9 had been
included in the staff memorandum, the Planning Board would have
reached a different conclusion regarding how 25 years of
preliminary plans have been approved.

DED believes this Question #9 was further revised in 2001 to reflect
the preliminary plans where both Child Lots and RDT lots were
requested. This would have provided an additional opportunity in
2001 for the Planning Board to question the interpretation of law.



Number _
of

Copyright Question Page; #

2001 W3 14

E'agusiswncep:-og.’ChldLmlss/plowingnewgmunﬂ o

Referenced Sections pertaining to Child Lots

What Happens to Properties in the Agricultural
Reserve Which Do Net Conform to the Provisions of
the RDT Zone?

Prior to the enactment of the [New] Rural Density Transfer Zone,
and Rural Cluster Zone, buildable lots were created in accordance
with the regulations of the {original] prior Rural zone. Rather than
making these lots unbuildable by the new zones, the old lot is
“grandfathered” and can contiriue indefinitely, governed by the laws
under which it was originally established. Thus, the law allows any
lot recorded, approved for recordation, or created by deed before
January 6, 1981 (enactment date of Sectional Map Amendment), to
be exempt[ed] from the provisions of the Rural Density Transfer
Zone if it was less than 25 acres, and from the provisions of the
Rural Cluster Zone if it was less than five acres. No further
subdivision of these lots is allowed. However, the final exemption,
allowed in both zones, is the creation of one lot only for the child, or
spouse of child, of a property owner having title to the property on or
before January 6, 1981 (date of Sectional Map Amendment).

New wording underlined and Deleted wording bracketed
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. 8787 Georgia Avenus
Silver Spring, Morylund 2000103760

MEMORANDUM

DATE:

TO:

FROM:

June 14, 2006
Jeff Zyontz
Judy _Da_niei

SUBJECT: Summary of M-NCPPC staff recommendations for amending the

Zoning Ordinance provisions for the creation of child lots in the RDT
Zone for the purpose of clarifying ambiguities, codifying established
policy, strengthening enforcement of the provision, and establishing
new policy

In summary the staﬁ_f@bommended changes:

1.

2.

10.
1.

12.

Clarify that chlid lots may be exempted from the density requirements of the RDT
Zone

Establish that child lots may be created for the child or the spouse of a child of the
property owner- but not both, and require that child lots be restricted to properties
that are agriculturally assessed

Establish a minimum age of 18 to receive a child iot

Establish requirements to aid enforcement (reflecting long standing practice)
related to affidavits, beneficiaries, and building permits

Establish eligibility for child lots (reflecting existing practice) in situations where two
or more family members hold an undivided interest in a property

Establish a definition for the term “property owner” (reflecting existing practice) as
used for the child lot provision

Establish a:density policy for child lois that aliows continuation of the current
practice {child:iots plus market lots) for one year; then a new policy that limits
future child lots density (child lots that exceed market lots)

Establish a new “sunset” provision for the creation of child lots in the RDT Zone of
five years from the adoption of that clause

Establish a. new requirement that any child lots be approved during the lifetime of
the property cwner :

Establish a new residency requirement of five years for recipients of child lots
Establish new standards for the design of child lot subdivisions designed to
preserve he'agricultural potential and environmentai features of the property

Minor technical language modifications tcﬁggticn 59-C-9.74(a)(2) and (3)




The actual Ianguage follows:

1. Clarify zoning language to specify that child lots are exempt from the density
requirements of the RDT Zone. (Add language to the introductory language of
the section referencing the child lot provisions to clarify that density exemptions are
possible for child lots.)

Density in RDT Zone (59-C-9.41)
Only one-family dwelling unit per 25 acres is permitted. except as
provided in this section and in Section 59-C-9.74(¢). (See section 59-C-

- 9.6 for permitted transferable density.) The following dwelling units on
land in the RDT zone are excluded from this calculation, provided that the
use remains accessory to a farm. Once the property is subdivided, the
dwelling in not excluded:

(a) A farm tenant dwelling, farm tenant mobile home or guest house as
defined in section 59-A02.1, title “Definitions.”
(b)  Am‘accessory apartment or accessory dwelling regulated by the
special exception provisions of division 59-G-1 and 59-G-2.

2. Modify the exemption zoning language (59-C-9.74) to clearly establish that
child lots may be created for the child or the spouse of a child of the
property owner ~ but not both; and include language that requires the
creation of child lots to restricted to properties that are agriculturally
assessed;

. 89-C-9.74(b)(4): A lot created for use for a one-family residence by

- either a child (as defined in this Chapter) or the spouse of a child (not
both) of a property owner of a parcel of land that is assessed as
agricultural land by the Maryland Departrent of Assessments and
Taxation is exempt from the density requirements of Section 59-C-9.41
but must meet the density requirements of the zone applicable prior to

* classification in the Rural Density Transter Zone, subject to the following

* requirements and standards:

3. Establish a minimum age to receive a child lot:

| S9-C-9.?4(h)(4)(ii): Only one such lot may be approved in
Montgomery County for each child or spouse of a child of the property
owner as, and the intended beneficiary must be 18 vears of age or older;




Modify the language of 59-C-9.74(b}(4) to include the following requirements
that refiect long standing practice related to affidavits, beneficiaries, and
buﬂdmg permits:

a. The pmperty owner must submit with the application for a
preliminary plan of subdivision a notarized affidavit stating the
name(s) of each child or spouse of a child to receive a lot, a copy of
the birth certificate or adoptlon documentation for each child and,
when applicable, a marriage certificate verifying status of the spouse
of a child of the property owner.

b. The number of development rights used for any lots created shall be
noted on the record plat along with the name of the child or spouse
ofa child who is the intended beneliciary;

Atany time pm)r 1o issuance of a building permit for the construction ol a
one-family residence on a lot created under this provision, the intended
beneficiary may sell or lease the lot; however the Department may not
issuc a building permit for the construction of any habitable structure to
the grantee or lessee of the lot who has acquired a property interest prior to
issuance of a building permit to the intended beneficiary, The intended
beneficiary of the lot shall file a declaration among the land records of
Montgomery County in a form approved by the Planning Board, agrcsmé
1o include a clause in any contract for the sale or lease of the lot prior o
issuance of the building permit, notifying any potential grantee or lessce of
the above prohibition against the construction of habitable structures on
the lot. This restriction shall be noted on the record plat;

o

For an¥ lot created after (the date of approval of these modifications) the
Department may only issue a building permit for a dwelling on the lot to
the chiid or the spouse of a child designated on the record plat;

Add language to 59-C-9.74(b)(4) to reflect ex;stmg policy guiding eligibility
for child lots in situations where two or more family members hoid an
undivided interest in a property eligible for child lots.

When-two or more family members hold an undivided interest in the property. the number
of such lots allowed will be based on an equal division of the acres unless the percentage of
owne_rshjp is ﬁthsrwise ‘established in a will or other legal document;

Add Ianguage to 59-C-9.74(b)(4) to establish a definition for the term
“property owner” as used for the child iot provision reﬁectmg existing
policy. {There is currently no definition for “property owner” and issues have arisen
when a family trust, partnership or other joint ownership existed on the property
before the creation of the RDT zone. Existing policy allows each individual named
on the family owned entity to be eligible for the child lot provision — but not
business corporations.)




The definition includes persons jointly holding title, a family trust, family
partnership or family-owned corporaiion; provided. however, that only

those family trust, family partnership or famnily-owned corporation
members who are clearly named on formation documents; and have held a
continuous property interest in the subject property dating back to January
6, 1981 may benefit from this provision. A corporation or similar entity
that is not .controlled by, or consists solely of family members is not a
preperﬁ owner, as defined in this section;

7. Add language to 59-C-9.74(b)(4) to establish a density policy for child lots:

Until (DATE ONE YEAR FROM DATE OF ADOPTION) lots created
undet this provision shall be allowed in addition to the lots allowed under

- the base density of the zone for the subject property. Such lots may
exceed the base density only to the extent that dex elopment rights remain
available for the subject property.

After { DA;TE ONE YEAR FROM DATE OF ADOPTION) lots created
under this.provision shall be included in the count of the permissible
number of lots under the base density of the zone for the property.
However, the number of lots creased may exceed the base density to the
extent that development rights remain available for the subject property.

(Because it has'been over 25 years since the adoption of the RDT Zone the staff
believes that itmay well be time to modify the density policy and/or consider
eliminating this provision. Montgomery County has one of the most liberal policies
in the region for.child lots, reflecting the intense fiscal impact of the RDT Zone on
property owners in 1980. It is clear that the original intent of this provision related
to all property owners in the zone, not just farming families.

The staff recognized that either the elimination of the child lot provision (through a
short or longer term sunset provision) or a change in the allowed density policy
would be very strongly objected to by the agricultural community. And to impose
either.(or both) with little prior warning, allowing peopie to propose chiid lots they
have been planning to create, would be strenuously fought by many longtime RDT
property owners, who would regard such changes as a broken trust and
exacerbate mistrust of the M- NCPPC.

For th'ese reasons, the staff recommended that a change in the density policy
should not be imposed without some period to allow subdivisions under the prior
policy. - Staff recommended establishing a “sunset clause” for the existing policy —
allowing up to a'year for subdivisions to be submitted. For child lot subdivisions
submitted after that date, a new density policy would go into effect.




10.

The staff recommended support for a subsequent density policy allowing child lots
to be created in éxcess of market lots, not in addition to market lots. The staff
believes this “two step” process would be more fair to families in the RDT Zone
who have been intending to use the process, but did not know that it was coming
into guestion.} '

Add I_anguége;io 59-C-9.74(b)(4) to establish a “sunset” provision for the
creation of child lots in the RDT Zone?

This subsection will be valid until DATE after which new applications for

lots created for the use of a child or the spouse of a child of defined

property owners will not be accepted.
(The staff recommends that if the density policy is changed with a one year “grace”
period, that 2 “sunset” clause be put into the zoning language with an expiration in
five years. The recommendation is derived from a balance between the need to
expire this provision, and the need to honor the promises made to the property
owners in the RDT Zone.)

. Add langdage: to 59-C-9.74(b)(4) to require that any child lots be approved

during the lifetime of the property owner.

The subdivision of the lot(s) must be approved in the lifetime of the
property owner.

Add language'_ito 59-C-9.74(b)(4) to establish a residency requirement for
recipients of child lots.

Following issuance of a building permit for the construction of a one-
family residence on a lot created under this provision, the intended
beneficiary may not sell or lease the lot or any improvements thereon antil

_the fifth saniversary of the date of the final inspection for a single-family
residence constructed one the lot, without the written consent of the

Director, which may be provided upon a showing of good cause or in the
event of foreciosure. The intended beneficiary shall file a declaration

- among the land records of Montgomery County in a form upproved by the
Planning Board, agreeing to the above restriction and acknowledging the
potential penalties to the declarant and any grantee or lessce if the
restriction i violated. This restriction shall be noted on the record plat.

Any building permit issued for construction of a onc-family residence on a lot
“created under this provision shall be conditioned upon the restriction that the
intended heneficiary may not sell or lease the dwelling for a period of at least 5

years from the date that the Departiuent approved the final inspection for the

dwelling. The Director may waive the requirements of this subsection for good
cause or ii the event of foreclosure.




11.

12

The Department may enforce the restriction against transfer of property interest
under the provisions of Section 8-22 of the County Code.

Add language to 59-C-9.74(b)(4) to establish standards for the design of child
lot subdivisions, intended to preserve the agricultural potential and
environmental features of the property?

To the greatest extent possible lot(s) should be located to avoid the
ﬂagmemazion of existing farmfields, pasture, or forest.

(This Ianguage reﬂects the clear intent of the zone and its governing Master Plan.
However, gwen the realities of finding well sites and providing for septic treatment
systems, the prmnsmn may have practical imitations on its effectiveness.)

Technical Language Modifications to section 59-C-8.74(a)(2) and (3):
(2) A [Eot] parcel created by deed [executed] recorded in the land records on or

before the approval date of the sectional map amendment which initially zoned
the pfbperty, to the Rural Density Transfer Zone.

(3)A recarded Eot having an area of less than 5 acres created after the approval
date of the sectional map amendment which initially zoned the property to the
Rural Density Transfer Zone by replatting 2 or more lots; provided that the
resulting number of lots is not greater than the number which were replatted.
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Staff Memo

Date: February 7, 2006

To: Faroll Hamer

CC: Cathy Conlon, Richard Weaver, Tariq El Baba, Matthew Greene,
Leslie Saville, John Carter

From: Judy Darniel

Subject: Child Ln't:'Staiistics Summary - Updated

As you requested I evaiuateci the property information that Matt Greene compiled for the original
child lots study. Atour prewous meeting my understanding was that I would evaluate how many
potential child Iots mlght remain to be completed under the following “worst case scenario™
criteria:

1. Aésumir_ig up to 5 child lot potential for all properties with sufficient TDRs.
2. Assuming a full density benefit — all market lots plus child lots
3. Assummg no: cntema for evaluating the property for agriculture

These assumptions mean that I looked at all propernes of 10 acres or more, how many dwellings
exist on those properties, and how many TDRs remain on the property The data indicates 93
properties meet those criteria, ranging from 10 to 840 acres in size. My evaluation indicates that
these 93 properties would allow a maximum of 298 additional child lots could be created under
these parameters. If the smaller properties (10-25 acres) were not included because creating

child lots would certamlv preclude any reasonable potential for farming, the potential would be
224 child lots, .

However, of the 95 i:hi]é.;lqts created since 1981, the vast majority created groups of 1-2
child lots (see percentage grouping below). Therefore, I believe that the realistic remaining
potential for mbére‘ child lots is substantially lower than either 298 or 224.

Number of Chﬂd Lets Created Number of Subdivisions with Child Lots
1 27 (55%)
2 9  (18%)
3 5 (10%)
4 5 (10%)
5 3 (6%)
gl
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To estimate this I calculated the potential remaining child lots with an assumption of the average
number of child:lots created per subdivision of child lots over the past 25 years, approximately 2
per property. With this‘assumption, the number of potential future child lots drops tc 169 or 90
without the small prb’pe'ﬂ'ies included. The breakdown is:

Further, the 95 child lots Qreatcd compares to 532 total lots created in 162 subdivisions in the
RDT Zone durmg that pmod Thus child lots represent 17.8 % of lots created.

Calculation of A’crﬁggg_gnd Percent Reduction of RDT Zone
T have now been requested to determine the impact on acres consumed and the percentage impact
on the Agricultural Reserve (primarily the Rural Density Transfer Zone).

Gross Average Calculation
Based on the data already described, the number of remaining child lots that could be created

probably ranges from 100 to 200, depending on whether the potential for farming on the parent
parcel is considered and the number of children in the affected families. Estimating based on the
gross average lot size, taking the potential range of 100 to 200 lots, and the gross average lot size
of the lots created is 10.3 acres per lot. With this average lot size, the range of acres impacted
would be: 100 fots - 1 030 acres 200 lots - 2,060 acres

Calculating the Impact o1t the Agrlcultural Reserve (Rural Density Transfer Zone), one can
consider the percentage impact on either the approximately 90,000 total acres in the RDT Zone,
or the approximately 70,000 acres in the RDT Zone less the acres in public land. This would be:

90,000 total acres in the RDT Zone: 1.1% - 2.3%
70,000 privately owned acres in the RDT Zone:  1.5%-2.9%

Finer Grain Calculation

The records of approved ¢hild lots indicate that the gross average size of lots in child lot
subdivisions 10.3 acres, but this may be more accurately calculated by considering the
percentage sizes of lot approved:

53% sméﬂler than 10 acres, with average lot size of 5.8 acres
37% smaller than 20 acres, with average lot size of 11 acres

10% at 20 acres';jr' larger, with average lot size of 21.5 acres

The finer gramed estxmate calculates the possible acreage loss based on a breakdown of average
lot sizes approved in the three categories noted above:

100 lots 53% = 53:-i0ts at 5.8 acres 307.4 acres

- 37%=37lots at 11 acres 407.0 acres
10% = 10 lots at 21.5 acres 215.0 acres
Total; I 9294
200 lots 53% =106 lots at 5.8 acres 614.8 acres
37%= T75lotsat 11 acres 825.0 acres
10% = 20 lots-at 21.5 acres 430.0 acres

Total: L 1,869.8
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Calculating the impact on the Agricultural Reserve (Rural Density Transfer Zone), comparing
the approximately 90,000 total acres in the RDT Zone, and the approximately 70,000 acres in the
RDT Zone less the acres.in public land:

90,000 total acres in the RDT Zone: 1.0% - 2.1%
70,000 privatgly owned acres in the RDT Zone: 1.3% - 2.7%

Comparison
Comparing these two c:aiC:ulanon methods reveals:

Acres Consumed

Gross Average Refined Average

Lots ~ Acres Acres

100 1,030 929.4

200 2,060 - 1,869.8
Percent Loss of RDT Acres Under Under

_ - Gross Average Refined Average

90,000 total acres: - . 1.1%-2.3% 1.0% - 2.1%
70,000 privately owned acres: 1.5%-2.9% 1.3%-2.7%

Conclusion -

The number of remaining child lots that could be created probably ranges from 100 to 200,
depending on whether the potential for farming on the parent parcel is considered and the
number of children in the affected families,

The potential acreage loss ranges from almost 930 acres to over 2,000 acres. The potential
percentage loss of land in the RDT Zone to development from child lots ranges from just a 1% to
almost 3%, Thisisa mde range of loss, reflecting the amount of uncertainty about how to
calculate these lots.
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Subdivision of Eight Lots (5 Child Lots)
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STAFF RECOMMENDATION: Approval, pursuant to Chapter 50 of the Montgomery
County Code, of eight lots and one outlot, including five “child lots” pursuant to Section 59-C-
9.74 (b)(4) of the Zoning Ordinance, and subject to the following conditions:

1) Approval under thls prehmmary plan is limited to eight one-family residential dwelling
units.

2) Record plat to include the following note: “LotNos. _ _ __ __and ___are being
created under Section 59-C-9.74 (b)(4) for use for 2 one-family residence by a child, or
the spouse of a-child, of the property owner.” Separate notation to be made on each child
lot shown on the plat{s) referencing this note.

3) Prior to issuange of building permit for a one-family residence on a lot created pursuant
to Code Section 59-C-9.74(b)(4), each child for whose benefit such a lot was created
shall submit an affidavit to DPS and MNCPPC staff, in a form approved by MNCPPC
staff, attesting, among other things, that the affiant is a child of the Applicant,

4) Compliance with the conditions of approval of the preliminary forest conservation plan.
The applicant must satisfy all conditions prior to recording of plat(s) or MCDPS issuance
of sediment and erosion control permits, as applicable.

5) If any house on proposed lots 2 through 7 are sited within 50 feet of an unforested portion
of the pmpes&d forest conservation easement, a two-rail permanent split rail fence must
be erected along the conservation easement boundary.

6) Compliance with the conditions of approval of the MCDPS stormwater management
approval dated March 12, 2004.

7) Compliance with conditions of MCDPWT letter dated September 9, 2005, unless
otherwise amended.

8) The applicant shall dedicate all road rights-of-way shown on the approved preliminary
plan to-the full width mandated by the Master Plan unless otherwise designated on the
preliminary plan,

9) Record plat to reflect a Category 1 easement over all areas of stream valley buffers and
forest conservation.

10} Compliance with conditions of MCDPS (Health Dept.) septic approval dated May 4,
2005 with correction dated September 2, 2005.

11)Record platio rﬂﬂect common ingress/egress and utility easements over all shared
driveways,

12} The Adequate Public Facility (APF) review for the preliminary plan will remain valid for
sixty-one {61} months from the date of mailing of the Planning Board opinion.

13) Other necessary easements.

SITE DESCRIPTION:

The 81-acre subject property is located at 24250 Halterman Road on the north side of
New Hampshire Avenue extended (Attachment A). The property currently includes one one-
family residence, farm buildings, lawn, pasture, and woodlands. There are 21.35 acres of
existing foms:t_an the property. The site includes a stream flowing south to north with associated
floodplains and wetlands. . The entire property is within the Upper Patuxent River watershed and
is zoned Rural Density Transfer (RDT).

)




PROJECT DESCRIPTION:

This is an application to subdivide the Subject Property into eight (8) lots for the
construction of seven :6nc—family detached residences; the existing house will be located on the
remaining lot (Attachment B). Access to six of the eight lots will be from Halterman Road.
Four of those six lots will share a common driveway. The existing farmhouse and proposed Lot
2 will each have diréct driveway access from Halterman Road. Proposed Lots 7 and 8 will have
no frontage on a pubhc tight-of-way but will have access via a shared driveway from Damascus
Road (MD 108)

The owners Gf the property wish to create five lots, one for each of their five children and
three “market” lots.! ‘The existing house (farmhouse) and a majority of the farmland will be
located on one of the market lots. The lot, proposed Lot 1, will include the house along with the
farm outbuildings and:pastures. The lot is to be approximately 39.0 acres in size and can,
therefore, continue to receive an agricultural assessment. Proposed Lots 7 and 8, at 9.0 and 9.5
acres respectively, are also market lots. The child lots are identified on the preliminary plan as
proposed Lots 2-6.and are 2.8, 2.4, 3.5, 3.2 and 7.2 acres, respectively. The location of the child
lots on the property serve to preserve as much of the contiguous farm area for proposed Lot 1 as
practical. All the lots are approved by MCDPS for standard septic systems and private wells.

All forest and-stream buffers on this property will be protected by conservation
easements. The property is entirely within the Patuxent River Watershed and the Patuxent River
Primary Management Area (PMA). As such, existing and proposed impervious surfaces on the
property may not exceed 10% of the gross tract area. Staff has evaluated the project and
determined that it meets this standard.

Because tributary streams to the Patuxent River bisect the property and would require a
stream crossing to provide public road access to Halterman Road for Lots 7 and 8, the plan
proposes “lots without frontage” based on the justification outlined later in this report.

COUNTYWIDE PARK TRAIL PLAN

The plan proposes to create a 4.52 acre outlot on the westernmost edge of the property,
which is severed from the main part of the property by a Colonial gas pipeline. The outlot area is
identified by the MNEPPC - Countywide Park Trails Plan as a desirable linkage between the
Seneca Creek Watershed and the Patuxent Watershed. The applicant proposes to donate this
outlot to MNCPPC {0 .create this linkage and this is shown on the preliminary plan.

RELATIONSHIP TG THE MASTER PLAN

! The applicant has subnutted birth certificates identifying the five children at birth as: Stephen
Anthony, Frank Joseph, Michael Peter, Rina Marie and Linda Ann Ganassa, As a condition of
approval, each.of the chﬂdren must submit an affidavit pner to issuance of building permit.




The Agricultural and Rural Open Space (AROS) Master Plan establishes agriculture as
the preferred use for land in the Rural Density Transfer (RDT) zone. The preliminary plan lot
configurations in the RDT zone should promote the continued use of the property for agricultural
purposes. For this plan, a 39-acre farm operation will be maintained on proposed Lot 1. The
five designated child lots are smaller, generally separated from the main farm parcel by a
conservation easement along a wetland swale. The applicant has attempted to shrink the child
lots to only include the house, septic and wells, and pipestems. While proposed Lot 6 may be
able to shrink further, it would serve little purpose as most of the rear yard is stream buffer to be
protected by a conservation ¢asement. The two “market” lots on the far western side of the site
are 9.0 acres and 9.5 acres and may be large enough for some type of agricultural use. The
proposed preliminary plan conforms to the recommendations for preservation of agricultural uses
which are included in the Agricultural and Rural Open Space Master Plan.

DENSITY CALGU_LATION - ZONING ORDINANCE

Because of the child lots, the density proposed in this application is higher than the one
lot per twenty-five ‘acrés permitted under the zone, Specifically, the five proposed “child lots”
are shown in addition to “market” lots (“Market Lots”) permitted under the base density in the
RDT zone. The proposal is consistent with the Planning Board’s prior practice of not counting
child lots toward the base density. As discussed below, certain groups have challenged this
practice and interpretation of the child lot provisions of the RDT zone.

CIVIC GROUP'S POSITION

In a detailed memorandum dated September 29, 2008 {Attachment C) , the Conservation
Federation of Maryland, Inc. (“CFM") and T/A For a Rural Montgomery (“FARM”) presented
their opposition to “child lots” being created in addition to, rather than inclusive of. base zone
density. CFM and FARM contend there is nothing in the Zoning Ordinance to support the
Board's longstanding application of the child lot provision. In support of their position, CFM
and FARM argue that Section 59-C-9.41 of the Zoning Ordinance (Density in the RDT zone)
only exempts a “farm: tenant dwelling, farm tenant mobile home, or guest house” and “an
accessory apartment or. accessory dwelling” from the one onc-family dwelling unit per 25 acre
density limitation in the RDT zone. The section also states that once property is subdivided,
these dwellings are no longer excluded from density calenlations. CFM and FARM contend that
although Section 59-C-9.74(b)(iii) allows the number of “child lots” to exceed regular density,
the section cannot be interpreted to exempt them from being included in the density calculation
since they are not specifically exempted from density requirements by Section 59-C-9.41 or any
other within the Zoning Ordinance.

PREVIOUS BOARD DISCUSSIONS OF DENSITY

The -interpretation of the density provision as submitted by CFM and FARM was
presented to the Board on December 8, 2005, as part of an item discussing proposed
modifications ‘to the ‘RDT child lot provisions. Staff discussed the differences between the
Board’s long-standing interpretation and this alternative interpretation, but did not recommend
modification of the established interpretation and practice. The Board did not act on staff’s
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recommendations at that time. While the CFM and FARM request that density be limited by
their suggested interpretation, the Agricultural Preservation Advisory Board and the Agricultural
Advisory Committee’ have voiced strong support for the existing interpretation of the density
calculation.

STAFF'S POSITION |

The Planning Board's interpretation and application of the RDT zone density limits, as
applicable to child lots; has remained constant since the inception of the RDT zone and the
accompanying zoning text amendment. Specifically, the Board has consistently interpreted and
applied the language in Division 59-C-9 as permitting child lots to be created in addition to the
base zone density of one unit per twenty-five acres. An original tract owner (who meets the
eligibility requirements) may create a lot for each child or the spouse of a child plus “market”
lots up to the base density, provided the total number of lots do not exceed the number of TDRs
(one per five acres) available for the original tract.

There appears to be no disagreement that, under the current Zoning Ordinance language,
eligible property owners may create one child lot for each of their children, provided sufficient
TDRs remain on the property, Staff agrees with CFM's and FARM’s position that the language
of Section 59-C-9.41 (Density in RDT zone) does not preclude child lots from exceeding the one
dwelling unit per twenty-five acre density limit in the RDT zone. On page 7 of their
memorandum, CFM and FARM expressly concede that “Section 39-C-9. 74(b)(m) does allow the
number of [child lots] to exceed the Regular Density apphcable 1o the RDT zone . . . ” {See also
pages 3 and 5, and Examples 4 and 7 in the memorandum). >

Because child lq_t_s_ may be created above base density, interpreting the child lot provisions
as prohibiting Market Lots if child lots have been created to base density—as CFM and FARM
would like the Planning Board to do—would potentially result in the disparate treatment of

¢ Additional support for the view that child lots may exceed the base density of the RDT zone
follows. The child lot:provision of the RDT zone was fashioned on and mirrors the chiid lot
provision in the Rural zone, with one significant difference. In the Rural zone, the Disirict
Council expressly pmciuded child lots from exceeding the base density, by enacting Zoning
Ordinance language exempting child lots from the area and dimensional requirements of the
Rural zone provided that, among other things, “[t]he overall density of the property does not
exceed one dwelling unit per 5 acres in any subdivision recorded as of October 1, 1981.” Code §
59-C-9.71{dX3)." However, in approving the language of the RDT zone, it is Staff’s view that the
Council purposefully omitted the above-quoted density-setting language from the Rural zone,
replacing it with ianguagc confirming the Council’s intent {0 permit child lots to exceed the base
density in the RI)T Zone. Code § 59-C-9.74(b)(4)(i1i} {providing that child lots are exempt from
the area and dimensional requirements of the RDT zone provide, among other things, that such

' lots “must not exceed the number of development rights for the property.”). It is conceivable
that the Council, in aliowing child lots to exceed base density in the RDT zone acknowledged the
significant downzgring of the property from, generally, one dwelling unit per 5 acres to one unit
per 25 acres (in contrast with the earlier and less substantial downzoning to the Rural zone,
generally from one unit per 2 acres to one unit per S acres).
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similarly situated farmers based on the timing of their applications. For example, CFM and
FARM would argue that a farmer who created child lots up to base density in 1985 should not be
permitted, in 2006, to create any Market Lots on the property. However, if that same farmer had
created the Market Lots to base density in 1985, CFM and FARM do not contend that the
property owner may not subsequently create child lots for each of his or her children on the
remainder. ’I‘herefsra, under the interpretation presented by CFM and FARM, simply choosing
to create child lots first; penalizes the farmer.

In Staff’s view, it is unreasonable to expect farmers, the first time they subdivide their
property, to anticipate.all possible ways they might want to utilize that property. CFM and
FARM'’s interpretation may, in fact, have the unintended consequence of encouraging farmers to
subdivide farmland to base density with Market Lots simply to preserve their right under the
Zoning Ordinance to create such Market Lots. The Board should note that, although CFM and
FARM contend that the-Ordinance does not permit Market Lots in addition to child lots, they do
not—and, in Staff’s view, cannot--point to any language in the Zoning Ordinance that would
preclude such an interpretation,

ENVIRONMENTAL ANALYSIS
Forest Conservation

There arc 21,35 acres of existing forest on the property, including 3 distinctive forest
stands. All stands have good forest structure value and are of mixed age, but suffer from
excessive invasive growth in the understory. Chestnut oaks, tulip trees, and red maples are the
dominant tree species..

The applicant has submitted a declaration of intent to farm 27.8-acres of the 39-acre lot
and requests an exemption for the area from the forest conservation requirements. The 11.2
acres not included in the agricultural exemption is forested. The Agricultural Declaration of
Intent reduces the net tract area on which forest conservation requirements are calculated from
81.7 acres to 53.9 acres. Section 22A-12(f)(2)(A) of the Montgomery County code states “in an
agricultural and resource ares, on-site forest retention must equal 25% of the net tract area”™
Since this property is zoned RDT, the forest conservation plan must comply with this section of
the code. The applicant is proposing to preserve all 21.35 acres of existing forest and place this
forest in a Category T'¢onservation easement. This corresponds to approximately 40 percent of
the net tract area, which exceeds the minimum requirements established by the code.

Environmental Bufferg -

The site includes 30.45 acres of environmental buffer (26.05 acres of stream buffer and
4.5 acres of wetland buffer). There is also a farm pond in the middle of the subject property.
Proposed Lots'1, 6,7, and 8 will have on-lot conservation easements, All environmental buffers
on proposed Lots 6, 7,-and 8 will be included in conservation easement along with the forested
portions of the énwmnmentai buffers on proposed Lot 1. Proposed Lots 2, 4, and 5 will border
envimnmcniai’bufmra The preliminary plan of subdivision does not indicate any encroachment
into the enﬁronmen:tal. buffers except for the continuation of the agricultural activities.




Imperviousness

The subject property is located in the Patuxent River Primary Management Area (PMA)
and is subject to a 10 percent impervious limitation. The applicant’s preliminary plan of
subdivision shows imperviousness levels of less than 5 percent.

LOTS WITHOUT FRONTAGE

As noted above, the plan proposes two lots (Lots 7 and 8) without frontage on a public
right-of-way.” Frontage for these lots is required under Section 50-29(a)(2) of the Subdivision
Regulations, however, this section allows the Planning Board, in exceptional circumstances, to
approve not more than two lots without frontage on a private driveway where a proper finding is
made for the driveway to:

Provide adequate access for emergency vehicles
Allow placement of public utilities

Provide access for other public service vehicles
Not hinder future subdivisions

Staff has received the necessary approval from the Department of Firc and Rescue
Services that assures that the largest piece of County fire apparatus and other public vehicles can
reach and depart the two homes on the proposed private driveway. The conditions of approval
require that a common.ingress/egress and utility easement be placed on the driveway so that
utilities can be run along its length. Further, staff does not believe that the lack of a public road
will preclude future development since property to the north is State Park and the property to the
west has ample frontage on a public road if it should ever subdivide.

This is exceptional circumstance given the environmental impacts that would result if a
public right-of-way and road were required to be constructed to Halterman Road to serve
proposed Lots 7 and B.. Aside from the loss of farmland to accommodate a road, both a wetland
and stream channel would need to be crossed. The alternative to a road extension would be to
create two extremely long pipestems that would extend from proposed Lots 7 and 8 to the east,
all the way across the property, to serve as frontages on Halterman Road. Excessively long
pipestems are unnecessary, awkward and poor design. Long pipestems can and dc become a
maintenance and liability problem as well as a source for neighbor discord. Staff has historically
looked at all alternativesto avoid unnecessary stream crossings and strongly feels that the shared
driveway out to Damascus Road is the best alternative. Therefore, Staff recommends approval
of the two lots without frontage.
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CONCLUSION:

Staff finds, for reasons discussed and set forth above, that: Preliminary Plan #1-04064,
Ganassa Property, conforms to the Agricultural and Rural Open Space Master Plan and meets all
necessary requirements of the Subdivision Regulations and Zoning Ordinance, as summarized in
attached Table 1; - the size, width, shape, and orientation of the proposed lots are appropriate for
the location of the subdivision; and the density calculations are based on the Planning Board's
historical interpretation and application of the relevant provisions of Division 59-C-9, which
allows child lots. to exceed the base zone density of the TDR zone. The applicant has
demonstrated the availability of sufficient Transfer Development Rights (TDRs) remaining on
the property to support the requested lots. As such, Staff recommends approval of the
preliminary plan, subject to compliance with the above conditions.

ATTACHMENTS:

Attachment A - Vicinity Map

Attachment B ~ Preliminary Plan

Attachment C — Conservation Federation/Farm Memorandum
Attachment D — Agency Correspondence




TABLE 1.

Preliminary Plan Data Table and Checklist

Plan Name: GANASGA PROPERTY

Plan Number: !20043540 i

Zoning: RDT -
#of Lots: 8 __:

# of Cutiots: 1.

Dev. Ty_Ee Resident Ial!&ﬂcultural

PLAN DATA Proposed for
- zﬁé""ﬁg:"::;“ Approval on Verified Date
e e Preliminary Plan
Minimum Lot Area 40,000 8.1, Must meet min. 1/6/06
Lot Width - 1251 Must meet min. 1/6/06
Lot Frontage 251t Must mest min. 1/6/06
Setbacks o 1/6/08
Front 50 ft, Min, Must maet min. 1/6/06
Side _ 20 ft. Min, Must meet min. 1/6/06
- Rear © 351t Min, Must mesat min. 1/6/06
) - S May not excead
Height 50 . Max. maximum 1/6/06
o o ' N 3 “markat” lots
Max Resid'l d.u 3 gg per base zone 5 child lots 1/6/06
MPDUs = ot required 0 1/6/06
TDRs 8 must be available 8 available 1/6/08
Site Plan Req'd? B No No 1/6/08
FINDINGS
SUBDIVISION
Lot frontage on ' .
Public Strest Yos Yes As shown on plan 9/28/05
Road dedication : ——— '
Yes Dedication has
and frontage By agency Memo 9/9/05
improvements 68 fi. on Halterman been provided
Environmantal '
| Guidelines Yes Yes By staff memo 9/22/05
Forest
Conservation Yes Yes By staff memo 8/22/05
Master Plan
Compliance Yes Yos 8/28/05
ADEQUATE FUBLIC FACILH‘IES
Stormwater
Management Yos Yes By agency memo 312/04
. Wells and
Woell and Septtcg Yos standard septic By agency memo S/10/05
Local Area Traffic ;
Review _ N/A N/A
Fire and Rescug Yes Yes By agency letter 11/22/05
State Highwa'y : Yas Yos By agency stter 7/26/05

*  Child: lnt prowsicns permit additional density.

*»* Two lats without frontage requested pursuant to Planning Board finding
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) | MONTGOMERY COUNTY DEPARTMENT OF PARK AND PLANNING
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Z| ‘8287 Georgia Avenue
- Sitver Spring, Maryland 20910-3760
2 - 301-493-4300, wwwmncppe.org December 2, 2005
MEMORANDUM
TO: Montgomery County Planning Board
VIA: John A Carter, Chief

Community-Based Plannlng Division

FROM: Judy Daniel, Rural Area Team Le'z;mé@ -495-4559)
Commumty-Based Planning Divis

SUBJECT: _Zomngsﬁfext Amendment — Modifications to Child Lot Provisions in the
'RDT'que :

RECOMMENDAT‘OH' Approval to transmit to Montgoemery County Councii.

Transmit a- zaning text amendment intended to rectify certain ambiguities and provide
tools to assist in the regulation of child lots in the RDT Zone, including the following
major elements:

1. Improved enforcement tools
a. ‘Requiring notation on the record plat of lot ownership and development
rights used
b.. Requiring proof of relationship and submiftal of an affidavit at time of
- application for subdivision
Establishing a five year ownership requirement
Clarifying that only one lot is allowed per child anywhere in the county
Defining 6wnership criterla and proportionate ownership provisions
Establishing the Department of Permitting Services as the agency charged
- with enforcing the ownership requirement
2.  Establishing.a farmland preservation review standard
3. Establishinga sunset provision for the creation of child lots in 2011
4. Clarifying-thgt:child lots are exempt from density requirements of the RDT Zone

~o Qe

INTRODUCTION

A child lot. pmwsmn, granting preferential density for the children of property owners, was
included in the creation of the Rural Density Transfer (RDT) Zone. It virtually duplicates
the child lot provisions in the prior Rural Zone. There is no specific language in the
Master Plan- regan:iing the intent for the child ot policy, but the staff believes that the
generally accepted intent of such provisions is to allow children of iand owning families to
live “on the land" as an extended family unit; not as a means to avoid the density intended
for the zone for the purpose of creating for-profit subdivision lots for family members.




Child lot provisionsare not a recent development. The County Council (and the
predecessor. of the-M-NCPPC In the rural area - the Upper Montgomery County
Planning Commission) included provisions in the Zoning Ordinance regarding
“downzoning” of property to allow property owners who acquired their property before
the zoning change to create lots for their children under the area and dimensional
requirements of the prior zoning classification. The staff believes that this was based on
farming family traditions of creating lots off the primary farm to allow younger families to
remain nearby to help with the farming operation even if it was not their full time
employment.

The lack of specific language in the Zoning Ordinance clarifying the intent for the
provision has caused increasing concern and confusion in recent years. The
ambiguous language has always caused concemn that this privilege would be abused by
a few, and that concern has increased. The primary concern has been property owners
who have “flipped™ these lots — deeding them to their children who then immediately
sold them as building lots, rather than building their home on the family land. Another
perceived problem.has been that loose enforcement has led to families getting more
lots than shouid-have been allowed. There have been a few cases of documented
problems with approved subdivisions (in particular the 1999 Wooden Property case);
but several other proposed subdivisions that have caused concern were ultimately not
approved. o

While research on the history of the child lots is important (and underway), the staff
believes that it is more important to modify the regulations for the future than to wait
until research is complete on past subdivisions. in preparing these recommendations,
the staff has considered the intent of this provision regarding density, and what
regulations are needed to better enforce these subdivisions. It must be clearly
established whether child.lots are exempted from the base density of the RDT Zone;
and, if so, whether restrictions should be placed on that exemption.

The Research and Technology Center is working with the Development Review Division
to document the number of child lots that have been created since the adoption of the
RDT Zone. They are being added tc a database created to track child lot subdivisions
including the size of the divided property, the number of development rights on the
property at time of subdivision, the number of lots created, the name of the “chiid”
receiving the lot, and the number of development rights assigned to the subdivision and
the number of development rights remaining on the property after subdivision.

The records from 1981 to 1999 have been confirmed, and research on the residual
records is'underway. As noted in the attached report on child lot history, research to
date indicates that 36 subdivision plans containing child lots, contained 77 child lots out
of 142 total lots that-were approved in the 18 years between 1981 and 1999, as
compared to 127 total subdivision plans representing 389 lots approved in the RDT
Zone in that period. .
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While there may have been a few instances of abuse of this privilege in the past, the
modifications proposed combined with improved records will ensure this will no longer
occur. That report also attempts to estimate the number of properties remairing where
potential child lots may still be created, concluding that the number is approximately 148
parcels (it is not possibie to determine the number of “children” within those families).

BACKGROUND AND ANALYSIS

The Zoning Ord:nance contains the following Ianguage regarding the child lot provision
in the Rural Density Transfer Zone:

59.C-9.74 - Exempted lots and parcels - RDT Zone

(a) The numbe} of lots created for children in accordance with the Maryland
Agricultural Land Preservation Foundation Program must not exceed the
development rights assigned to the property.

(b) The following lots are exempt from the area and dimensional requirements of section
59-C-9:4 but must meet the requirement of the zone applicable to them prior to their
classification in the Rural Density Transfer Zone.

x % ¥

(4) A Iot created for use as a one-family residence by a child, or the spouse of
@ child, of the property owner, provided that the following conditions are
- met:

: z The property owner can establish that he had legal title on or before
" the approval date of the sectional map amendment which initially
zoned the property to the Rural Density Transfer Zone; and

“il. This provision applies to only one such lot for each child of the
property owner; and

iii. Any lots created for use for one-family residence by children of the
' property owner must not exceed the number of development rights for
the property.

Very similar language is contained in the other agricultural zones (the Rural and Rural
Cluster Zones). And Section 59-A-2.1 defines a child as “.a legitimate child, an
adopted child, and an illegitimate child. A child does not include a stepchild, a foster
child, or a grandchild or more remote descendent.”

These provisions do not provide clarity as to the specific intent of the exemption. The
staff believes that guidance in interpretation can be found in the “intent” clause for the
zone (59-C-9.23) that states (emphasis added):




The intent of this zone is to promote agriculture as the primary land use in
sections of the County designated in the Gensral Plan and the Functional
Master Plan for the Preservation of Agricultural and Rural Open Space. This
is to be accomplished by providing large areas of generally contiguous
properties  suitable for agricultural and related uses and permitting the
fransfer of development rights from properties in this zone to properties in
designated rer:e:vmg areas.

Agricu!ture is the preferred use in the Rural Density Transfer zons.

The staff beileves that the Ianguage in these sections leads to several conclusions. If
agricuiture Is the preferred and primary land use, then it should follow that the primary
rationale for the child lot prowsuon is to allow farming families to stay together; not to
provide all RDT propsrty owners in 1981 with ability to circumvent the intent of the zone
and the Master Plan-and reap more profit from the sale of this land than otherwise
possible — and particularly if the child lot provision renders the property in question
realistically unusable for agricultural purposes. Current practices for child lots are:

A. Affidavits from property owners attesting to the number of children in the
family recaw;ng lots and the existence of TDRs on the property for the lots
are requiréd prior to platting; but no proof of relationship has been required.

B. 'T:h_e number of child lots being created is noted on the record plat.

C. Density allowed reflects the base density plus child lots, for example, child
lots are exempted from base density of the RDT Zone but are subject to the
density !sm tations in the prior zone.

D. The zntent has been assumed to be for a c¢hild to build a home and live in it.
A child applying for a building permit must provide an affidavit to the
Department of Permitting Services attesting that the lot was created per the
requirermnents in the Zoning Ordinance for a dwelling unit that the child will
occupy. Other than this building permit oversight, little else has been done to
ensure the child actually occupies the constructed house.

Extensive backgrauad mformatlon regarding the child Iots has been supplied {o the staff
from the Conservation Federation of Maryland (CFM) and For A Rural Montgomery
(F.A.R.M.} (attached to this report). The document outlines their concems regarding the
child fot issue and recammends implementation of a policy as a solution.

The staff appreciates this research and concurs with several of their recommendations
for remedying the current concems in regard to the need to preclude abuse of the child
lot policy through ‘lot flipping”, although the staff concludes that a zoning text
amendment is required instead of a policy. Please note that in quoting from this report
the staff has replaced the incorrect term “tot lots” with the legal term “child lots”.



DISCUSSION

The staff believes_that it is important at this time to modify the text of the Zoning
Ordinance to clearly define rules for the review of child lot subdivisions in order to
remove ambiguity and establish enforcement methods that will ensure compliance with
the intent of the provision. The staff believes the child lot provisions must clearly reflect
the intent of the 2one and the Master Plan. With this rationale, the staff recommends
the following elements be incorporated into the Zoning Ordinance to regulate child lot
subdivision of land (2s shown in the attached proposed zoning text amendment):

A

Clarification of Intent
The staff recommends that the initial clause for the child lot provisions be

-modified to clearly reflect that they are exempt from “density” rather than

“area and dimensional’ requirements. As discussed below, this is the only
logical exemption given the lot size flexibility of the RDT Zone.”

When the Rural Zone child lot provision was replicated for the RDT Zone, the
staff believes that it was intended to aliow the prior density (1 dwelling per 5
acres) to ‘be granted to a property owner for the child, as that is the only
logical extension since the RDT Zone allows flexible lot sizes. This is also the
interpretation that has been consistently applied by the Planning Board since
1981.

Unfortunately, the Zoning Ordinance language reflects only the previously
used “area and dimension” language which relates to zones based on lot
size, rather-than the actual “density” element that is pertinent for property in
the RDT Zone and its flexible Iot sizes. Reading it only as an exemption to the
“area and.dimension” requirements makes no sense in the context of the RDT
Zone child lots because the prior Rural Zone' is more restrictive on lot size
than the RDT Zone. Adding to the confusion Is the language at Section 59-C-
9.41 (Density in the RDT Zone) which does not expressly exclude child lots
from the 1 dwelling per 25-acre density requirement.

Further, the staff recommends that the provision be clearly limited to only one
iot per child — regardiess of how many properties are owned. This has been

the generally accepted practice, but it should be codified.

Enforcement Tools

The staff recommends that the zoning language include stricter requirements
for establishing ownership history, verifying relationship to the children who
will ‘be-the recipient of the property, and establishing stronger enforcement
tools to ensure that the child lot is actually used by the “child”. These
modifications will provide better enforcement tools:

feet.

! Minimum ot size in the Rural Zone is § scres, while the minimum lot size in the RDT Zone is only 40,000 square



‘Requiring notation of the development rights used and the name of the
-child receiving the iot on the Record Plat

Establishing a definition of “property owner” for the child lot provisions
‘Requiring both affidavits and proof of relationship at time of application for
“subdivision '

-Establzshzng an ownership requirement of 5 years from the approved final
_mspection
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C. Proporttonate Ownership Provision

in order to clarify the number of lots that may be created, the staff
recommends that if a property is owned jointly, it be assumed that ownership
will -be -considered evenly split between the owners on an acreage basis
unless specified otherwise in a will or other legal document. Allowed density
for child “lots wili be determined according to the acreage ownership
established. This provision would clear up ambiguities that have led to
subdivision-- proposals that have seemed to distort the intent of the child iot
provision... .

D. Length of Ownershlp Provision

- The staff believes that the regulations should reflect the relationship between
the key phrase “the use of" in the exemption clause, and the stated intent of
the zona:-If child lots are aliowed to be “flipped” to create a salable
subdivision.lot, then the only “use” the child would have would be monetary;
and the staff believes that action is contrary to the intent of the zone and
master plan for land in the RDT Zone. If the “child” actually “uses” the
property to construct a dwelling and own it for an established period of time,
then the staff believes that the intent is satisfied.

The staff further believes that it is appropriate {0 use the length of time for
ownership.of the dwelling established by the Maryland Agricultural Land
Preservation Foundation (MALPF) for the creation of child lots on properties
on which it holds easements MALPF requires ownership of the ot for five
years before selling®, unless: (1) MALPF approves an earlier release, or (2) a
lender forecloses on a mortgage during that period.

Singe the child lot provision grants higher density status as a privilege for pre-
1980 property owners, the staff believes that there are also responsibilities to
the public interest inherent in that privilege. A primary responsibility is that
the lot createﬂ should truly be for the construction of a dwelling for the child of
‘the property owner, not a windfall profit for those with many children.

2 The S-year penod comniences upon release of the property from the easement, which requires proof of issuance of
a building permit to the child for the construction of a dweiling,




Farmland Preservation vs. Subdivision Creation

Perhaps the most difficult provision.to establish is the need to consider the
im'pact of child lots, which can exceed the zone density. on the potentiai for
with the idea of how much !and is needed to support farming, what types of
farming are viable on smaller properties, and to what extent zoning and
" subdivision can support the potential for farming, it is very difficult to establish
objective criteria.

But it is important to consider this element, because clearly there was not an
intention to aliow the elimination of farms through the child lot provision.
While this consideration primarily would impact owners of smalier farms with
large families, it must be taken into consideration because of the stated intent
of the zone. Therefore, the staff recommands that a provision be added to
the Zoning Ordinance establishing that a proposed subdivision using child lots
that precludes, for all practical purposes, the reasonable ability to farm on ali
of the resulting lots, may be denied. This is necessarily a subjective
provision, but since there is no agreed definition of how much land is
necessary to viably engage in agriculture, it is not possible to set objective
~ standards.

Sunset Provision

The number of property owners with an interest dating to before 1881 is
declining,.and will continue to decline over time. The zoning provision should
reflect this reality and establish a “sunset” date for the child lot provision. The
staff recommends that a 30-year timeframe is sufficient for any chiid lots to be
created, and that a January 6, 2011 date for expiration of the child lot
provision shouid be Included in the Zoning Ordinance.

Density Restriction for Child Lots

The staff also considered the longstanding interpretation of the additional
density provision, but has not recommended a modification of the established
interpretation and practice, which has aliowed ¢chiid jots to be approved above
the base dans:ty of the property.

In evatuatmg the density interpretation, the staff considered a report
(attached) submitted to the staff from the Conservation Federation of
Maryiand (CFM) and For A Rural Montgomery (F.A.R.M} which contends that
the property owner should only receive additional chiid lots that are above the
base density of the zone, not any child lots in addition to the base density in
the zone. “These groups contend that the general exemption clause for the
_RDT Zone. (Section 59-C-9.1) only spacifically exempts a “farm tenant
dwelling, farm tenant mobile home, or guest house”, and that child lots cannot
be mcluded within that definition by inference from the language of Section
50-.C-8, 74 The report states {page 7).

rd _




 “While. Section 59-C-9.74 (b)(4)(iii} does allow the number of [child]

- lots to axceed the regular density applicable to the RDT Zone, there

' is absolutely nothing that can be pointed to which would exempt

[child] fots from the total mix of maximum allowed density in the

event of future or simultaneous subdivision and marketing of
additional lots of a particular property.”

The Planning Board and staff have never interpreted these clauses in this
way, and it is an important distinction. Under this interpretation, if the family
clearly establishes that they have “X" children, they are entitled to 1 lot for
each child (as long as they have sufficient TDRs on the property for each lot)
~ but not éfn'e lot for each child in addition to their 25 acre density lots.

For exampie, for a 100-acre property and a family with 6 children, this logic
would aliow up to 8 lots — either 4 market lots and 2 child lots or 4 child lots
and 2 market lots - providing they have & TDRs avallable for these lots of the
20 that would be assigned to the property).

The report' exposes certain ambiguities in the Zoning Ordinance, and
questions ‘the Planning Board's longstanding application of the child lot
provision... The staff seeks the Planning Board's guidance conceming the
interpretation of these provisions. The Planning Board can either confirm its
current interpretation and practice, or consider the alternative interpretation
forwarded by CFM and F.A.R.M., which would reduce the number of child lots
allowed in certain Instances. In either case, the staff recommends a change
to the zoning language to clarify the intent regarding density and bolster the
enforceability of the child lot provisions. If the Planning Board agrees with the
conclusions of the CFM and F.A.R.M. interpretation, the following language
would be substituted for clause 59-C-9.74 (C) (2)(v) in the attached zoning
text amendment

The number of lots created as child lots are inclusive of the base
densfty of the zone, not in addition to the base density;

The staff notes that the current mterpretat:on has allowed families to both
subdivide at the base density and create additional lots for their children. it
has allowed a substantial financial benefit to those with children. If the
Pianning Board wishes to include this modification it will limit the number of
market rate lots that can be created by a property owner wishing to create
child lots.:
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CONCLUSION

The staff believes that the recommendations for zoning language changes will establish
a proper regulatory framework for the creation of child lots in the RDT Zone, will clarify
ambiguity in the current language, and will improve enforcement in the future. Many
interested stakeholders have reviewed this policy during the meetings held during the
past two . months in- conjunction with the review of other agricultural preservation
initiatives, and the staff believes it important for the Planning Board to move forward on
this recommendation.

While there has been general (if not universal) support for better reguiation of the chiild
lot provision; there will almost certainly be opposition to the proposed establishment of a
more limited provision for allowing additiona! density than has been the practice in the
past, and the provision to require alt child lot subdivisions to be proposed based on the
original 1981 configuration of the property.

JD:ha: j\2005 staff .'repcrts\cmid Lot ZTA Report

Aftachments -

Circle 11 Sampie. Child Lot Affidavit Form

Circle 12  Samplé Record Plat with Child Lot Note
Circle 13  Staff Memo —~ RDT Child Lot Research
Circle 15  CFM and F.A.R.M. Report '
Circle 28 Proposed Zoning Text Amendment




THE CONSERVATION FEDERATION OF MARYLAND, INC.
T/A FOR A RURAL MONTGOMERY (FARM)
- (301) 916-3510

September 29, 2005

MEMORANDUM

Re: Abuse of Children’s Lots in the Rural Density Transfer (RDT) Zone

Background

The aHoWaﬁée in the Zoning Ordinance for the creation of lots for children of
property owners inaccordance with prior zoning standards or a relaxation of existing
standards, (“Tot Lets”), has always been perceived as an intent by the District Council to
allow family members to build a house and live on family property, notwithstanding the
subsequent down-zoning of such property since it was originally acquired by the property
owner(s). The concept of Tot Lots is not unique to the RDT Zoxe.

For example; Section 59-C-1.3 of the Zoning Ordinance provides:

The following lots shall have the area and dimensional
requirements of the zone applicable to them prior to their
classification in the RE-2, RE-2C, and RE-1 Zones: ... (3)
in the RE-2C Zone, a lot created as a one family residence
by & child of the property owner or the spouse of a child or
by the parents of the property owner, provided the property

“owier can establish that he/she bad title an or before March
16,.1982. This provision permits the creation of only one
lot for each child, whether created for the child or spouse of
the child, and only one lot for the parents, whether created
for onie or both parents. The overall density of the property

“shall'not exceed 1.1 dwelling units per acre in any
subdivision recorded.

Similarly, Section 59-C-9.71, regarding the Rural (five acre) Zone, provides:

. The following lots are exempt from the area and
dimensional requirements of Section 59-C-9.4, but they
thust comply with the requirements of the zone applicable
to them prior to their classification in the Rural Zone. ...




(d) 4 lot created for use for a one family residence by a

child, or the spouse of a child, of the property owner,

provided that the following conditions are met:

* (1) the property owner can establish that he had legal title

on or before June 4, 1974;

(2) this provision applies to only one such lot for each child
‘of the property owner; and

(3) the overall density of the property does not exceed one
‘dwelling unit per five acres in any subdivision recorded

' .as of October 1, 1981.

Prqvisious:f&r' such Tot Lots also are set forth in Section 59-C-9.73 with regard to
the Rural Cluster Zone and Low Density Rural Cluster Development Zone.

With regard to the RDT Zone specifically, very similar language is set forth in
Section §9-C-9.74.(b):

The following lots are exempt from the area and
dimensional requirements of Section 59-C-9.4, but must
meet the requirements of the zone applicable to them prior
to t?ieir classification in the Rural Density Transfer Zone.
(4) a-lot created for use for a one-family residence by a
child, or the spouse of a child, of the property owner,
* provided that the following conditions are met:
(i} The property owner can cstablish that he had legal
" title on or before the approval date of the sectional
map amendment which initially zoned the property
to the Rural Density Transfer Zone;
(11) This provision applies to only one such lot for each
child of the property owner; and
(m) Any lots created for use for one-family residence by
* children of the property owner must not exceed the
number of development rights for the property.

Obvious ?nmose-*-- :

The obvious purpose of all of the various “Tot Lot™ provisions contained within
the Zoning Ordinance were to allow family members to receive a lot(s) smaller in size
and perhaps greater in density than what may otherwise be currently requlred as a result
ofa down—zenmg after the property owners acquired title to the property, in order that
children, or the spouse of a child, and in some cases even parents, could acquire such a
smaller lot at perhaps greater density than otherwise allowed, build a house and live in
the property, nétwithstanding the most recent rezoning of the property. Although under
no legal obligation to-do so, the District Council places these exceptions to the general




rules in the Zoniﬁg Ordinance for what is recognized as no doubt a noble and worthy
purpose. - T

Purposes ;not Intended

Those exceptions to the general rules in the Ordinance were not intended to allow
‘the creation of children’s lots for the sole purpose of immediate sale to the general public,
nor intended to serve only as a monetary reward to property owners for their potential
procreative proclivity, so to speak.

If the District Council meant to even imply that such lots were intended to be
created and then only to be sold to unrelated third parties, then the various provisions of
the Ordindnice would not contain the language to the effect that those exceptions to the
normal requirements were only for “a lot created for use for a one-family residence by a
child, or the spouse of a child, of the property owner. . .”, and, if the former was the
District Council’s intention, that bold portions of that quoted language would be
rendered, for all intents and purposes, entirely superfluous and unnecessary.

It is a fundamental principle of statutory construction that all language in
legislation, in this case the Montgomery County Zoning Ordinance, is to be afforded its
ordinary meaning and to read the same in order that no language is rendered superfluous.
The District Council could have very well utilized far more general and non-specific
language, for example, ‘one single-family lot per cach child or spouse of child’. But, that
is not what the District Council chose to do nor is it what it meant by its clear and
unambiguous language. The Council purposely chose, it is submitted, to insert specific
and express language limiting such lots for_use¢_for a single family residence by a child,
or the spouse of a child. Again, it really doesn’t make sense that the intent was to
reward a property owner for their reproductive ability.

Second, there is nothing in the Zoning Ordinance relating to the RDT Zone that
would indicate that:the creation of Tot Lots, which can exceed the maximum density
otherwise normally imposed, should be ignored in calculating any remaining density for
creation of additional lots by subdivision. Again, it just doesn’t make a whole lot of
sense.

Definition of Terms

In order to.fully appreciate and understand this Memorandum, an explanation of
terms is in order, especially in light of the very common public misperceptions that the
RDT zone is.a “25 acre zone” (See the distinct differences between “Density” and “Lot
Size” discussed below).

Regular or Normal Density. Normal Density in the RDT zone is one dwelling unit per 25

acres, which means, for each full 25 acres, a maximum density of one dwelling is usually
permitted.



Lot Size or Area & . Dimensional Requirements. The RDT zone normally requires a
minimun:fot size of 40,000 square feet, and certain dimensional requirements, which
refers to road frontage, setbacks, etc, While the majority of property placed in the RDT
zone was previously zoned as 5 acres, there were also properties rezoned from what are
commonly referred-to as the 1 acre and V2 acre zone (even though the area requirements
attributabie therct'oj are slightly less; e.g., 40,000 and 20,000 square feet, respectively.)

Development R,lghts. At the same time property was re-zoned to the RDT zone, each
 parce! of property 1 received 1 Transferable Development Right (TDR) for every full 5
acres of property, to sell or keep. (For example, 100 acres = 20 TDRs.) Each separate
dwelling existing or to be erected on the property would require 1 TDR attributabie to
that dwelling. Other TDRs may be sold if the property owner so desires.

Tot Lot Density, Per the above, a maximum of 1 Tot Lot per each Development Right (1
per 5 acres) regardlﬁss of prior zoning classification.

Regular Devg!apmeut

In lzght ofthe foregomg, regular residential development in the RDT zone
requires a minimum. of a 40,000 square lot per dwelling, and a total density not to exceed
1 dwelling per each full 25 acres. In addition, each full 5 acres has one Development
Right (TDR), | of which would be applied to any dwelling, and the remainder of which -
may be sold. T?m followings examples of possible Regular Development are provided.

Example #1: 100 acres with 1 existing residence.

100 acres.divided by 25 = 4 single family dwelling lots. (Regular Density)
Less 1 existing residence = 3 lots for sale or development. (Regular Density)
Lot size could be as small as 40,000 square feet for 3 lots and 97+ acres for 1
remaining lot. (Lot Size)

20 TDRs total, 4 used, 16 remaining for sale. (Development Rights)

Exagmle #2 100 acres vacant, small lots.

100 acres dmded by 25 = 4 single family dwelling lots. (Regular Density)
Lot size as small as 40,000 squarc feet for all 4, and 96+ remaining acres for
agricultural land. (Regular Density)

-'20 TDR;S t{}tai, 4 used, 16 remaining for sale. (Development Rights)

Example i‘#3 100 acres vacant, 25 acre lots.
100 acres divided by 25 = 4 single family dwelling lots. (Regular Density)
25 acres each lot. (Regular Density)

20 TDRS total, 4 used, 16 remaining for sale. (Development Rights)



Develonment ‘With. Tot Lots

In connee:tmn with lots to be used by children of the property owner for their
residence, which is, after all, what the law says, the Regular Density requirement is
substantially lessened from 1 dwelling per 25 acres to | dwelling per the number of
Development nghts {1 per 5 acres). Again, each full 5 acres has one Development

Right (TDR), 1 of which would be applied to any existing or proposed dwelling, and the -

remainder of which may be sold.

Utilizing thé'axampies above (1-3), the following examples are provided to
llustrate developmcnt of propcrty with Tot Lots assuming 4 children’s lots will be
utilized.

Ex ample #4: 100 acres with 1 existing residence, same as Example #1 above, but
now with 4 Tot Lots.

100 acres divided by 25 = 4 single family dwelling lots. (Regular Density}
Less existing residence = 3 lots for sale or development. (Regular Density}
Lot size could be as small as 40,000 square feet for 3 and 97+ acres for 1. (Lot
Size) o

Tot Lot size could possibly could go down to as little as 20,000 square feet for
each residential Tot Lot if previously in the R200 zone, (Tot Lot Area &
Dimensional Requirements)

Up to 19 Children’s lots (down to 1 per § acres) could be created (20 minus
Develupment Right for existing residence). (Tot Lot Density)

Existing residence, 1, plus 4 Tot Lots = 5 total.

Regular Density has been exceeded, no additional lots, other than Tot Lots
available to:create or sell.

20 TDRs total, 15 remaining for sale. (Deveiopment Rights})

Example #5 100 acres vacant, Example #2 above, but now with 4 Tot Lots

100 acres divided by 25 = 4 single family dwelling lots. (Regular Density)
Lot size as small as 40,000 square feet for all 4, and 96+ acres for agricultural
land. (Regular Density)

Tot Lot size could possibly go down to as little as 20,000 square feet for each
residential Tot Lot if previously in the R200 zone. (Tot Lot Area & Dimensional
Requirements)

Unp to 20 Chi]dren’s lots (down to 1 per 5 acres) could be created. (Tot Lot
Density)

4 Tot Lots mects maximum Regular Densxty, no additional lots, other than Tot
Lots available to create or sell.

20 TDRs total, 16 remaining for sale. (Development Rights)
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Example #6: 100 acres vacant, Example #3 above, but now with 4 Tot Lots
100 acres ‘divided by 25 = 4 single family dwelling lots. (Regular Density)

25 acres each lot. (Regular Density)

Up to 20'Children’s lots (1 per 5 acres) could be created. (Tot Lot Density)

4 Tot Lots meets maximum Regular Density, no additional lots, other than Tot
Lots available to create or sell.

20 TDRs total, 4 used, 16 remaining for sale. (Development Rights)

A final example:

Example #7; 100 acres vacant, 10 Tot Lots

100 acres divided by 25 = 4 single family dwelling lots. (Regular Density)

10 Tot Lots = 1 per every 10 acres.

Up to 20 Children’s lots (1 per $ acres) could be created. (Tot Lot Density)

10 lots exceeds maximum Regular Density, no additional lots, other than Tot Lots
available to create or sell,

20 TDRs total, 10 used, 10 remaining for sale. (Development Rights)

Discussion

The idea to provide limited exemptions for Tot Lots in the RDT zone was not by
any means a new idea in connection with the creation of the RDT zone. Historically, the
District Council, and the Upper Montgomery County Planning Commission before that,
have included various exceptional provisions in the Zoning Ordinance regarding “down-
zoning” of property to allow property owners who acquired the property prior to the
down-zomng to create lots for their children under the area and dimensional requirements
of the prior zoning ‘classification, and that principle was carried forward in the RDT
zoning enacted as & result of the adoption of the Functional Master Plan for the
Preservation of Agriculture & Rural Open Space. While still serving a noble purpose, its
use and applicatioit-in the much more transient Montgomery County today admittedly is
not as important to: most property owners m maintaining the “family homestead™ as it was
30 or even 20 years ago.

The somewhat novel idea in connection with the Functional Master Plan for the
Preservation of Agriculture and Rural Open Space in 1981, however, was to introduce the
concept of total density of residential development into the mix, regardless of lot size, as
well as the congept.of TDRs. It is essentially a simple concept but, as noted above, is
often misunderstood by the general public, and sometimes even by elected and appointed
officiais. ‘When Tot Lots are thrown into the mix, the concept becomes even more
confusing;

What does the Zoning Ordinance actually say regarding Tot Lots?

Section 59—69.74-.{13) states:

=



The foilawmg lots are exempt from the area and dimensional

reguirements of Section 59-C-9.4 but must meet the requirements of the
zone apphcabie to them prior to their classifications in the Rural Density
Transfer zone. (Emphasis Supplied}. .

(4) A Tot created for use for a one-family residence by a child, or the
_spouse of 2 child, of the property owner ... ..

It then ‘gqes"cn to-set certain conditions; for example, that the property owner
must have taken title prior to the property being placed in the RDT zone.

Subsection (iif) thereof further provides:

Any Iots ereated for use for one-family residence by children of the
property owner must not exceed the number of development rights for the

property.

Section 59-C-9.41 expressly sets forth the only conditions for exemption of the
density requirements for development in the RDT zone in: connection with further
development.  And.that provision only exempts “farm tenant dwelling, farm tenant
mobile home or guest house” and “an accessory apartment or accessory dwelling”, but
then goes even further to exprcssly state that even with regard to those limited
exceptions, “[o}nce the property is subdivided, the dwelling is not excluded.”

While Section 59—C-9.74.(b)(iii) does allow the number of Tot Lots to exceed the
Regular Density applicable to the RDT zone, there is absolutely nothing that can be
pointed to which would exempt Tot Lots from the total mix of maximum allowed
Density in the event of future or simultaneous subdivision and marketing of additional
lots of a particular property. And it is submitted that it’s not there because, again, when
you really sit down and think about it, it really wouldn’t make sense.

The Problems"

The prohie};ﬁs associated with the continued creation of “Tot Lots” in connection
with the Planning Board’s past approvals of subdivisions in the RDT Zone are twofold.

1. Frustration of the Intent. The obvious intent of the District Council in
allowing children‘to acquire a lot on a family’s property and build a house and live in that
house was to preserve some sense of a family unit on certain property. This applies not
only to the RDT Zone, but all of the other zones discussed above as well.

This first problem, therefore, is that intent has been frustrated by certain property
owners wWho have créated Tot Lots, with no intention whatsoever that they would serve as
homesteads for their children, but rather as a means to create lots which exceed the
maximum Regular Density, and then tumn right around and sell those “Tot Lots™ at




substantial personal gain on the open market. The more children you can claim, the more
money you can make.

It is submitted the law was never intended to financially reward a property owner
for their proclivity. of procreation in order that any nurmber of Tot Lots could be created
for any number of children, only to be immediately sold on the open market. Again, that
just doesn’t make sense, especially in light of the express language of the Zoning
~ Ordinance.

The intent was, and always has been, that such lots would be created for the
purpose. of children building a house and residing on the property. For example, at least
in the late 1980°s, the Montgomery County Planning Board required a bold notation on
the recorded plat of subdivision stating that a particular lot had been created for a child of
the property owner [a requirement which apparently has been discontinued for reasons
we do not understand]. While the legal significance of that may be subject to debate, it
nevertheless put the world on notice as to the purpose of that lot, and it would have been
difficult fc:r a property owner to simply put a Tot Lot on the open market without a child
never even having taken legal title to the lot.

No'twithstagding that prior practice, the creation of Tot Lots in the RDT Zone has
been subject to substantial abuse over the past several years. A growing number of land
owners in the RIDT Zone have used the Tot Lot provision to create subdivided lots for the
sole purpose of sale on the open market. Some of these transactions have flagrantly
ignored the purposes of that particular provision in the Zoning Ordinance.

In some cases, the land owner has complied with the letter but not the spirit of the
law and have avoided compliance by apparently misrepresenting their intentions to the
Montgomery County Planning Board and the applicable County agencies.

For cxample:. _

In 1998, tWGTot Lots were created on a farm west of Poolesville, and
immediately sel'd en"the open market as building lots.

In 1999 k| Iand owner near Bamnesville created children’s lots by asserting that he
jointly owned the 1and with a sibling (thus making use of two families” headcount of
children), and even before the prelzmmary plarz of subdmswn was finally approved by
estate brokerasa rﬁmdentlal subdwlsmn To the best of our knowledge, none of the
children for whom those Tot Lots were approved ever took title to the land, much less
builta resxdence,’ or lived in any residence in that subdivision, and all of the lots and
houses are now cwned and occupied by unrelated persons.

A farmmg .{a;plly obtained subdivision approval incorporating three Tot Lots near
Beallsville on or about 2003. By that date, some staff of the Planning Board had at least
become aware of the continuing pattern of abuse of the Tot Lot privilege, and asked




outright of the property owner if the lots would be used for a residence of his children.
The lanidowner actually flat out refused to answer that question. Nevertheless, the
Planning Board went ahead and approved the subdivision. The Planning Board, in order
to approve any Tot Lots, really must make an affirmative finding that such lots “are
created. for use for:a one-family residence by a child, or spouse of a child, of the property
owner .....”, as required by Section 59-C-9.74.(b) of the Code. If the landowner actually

reﬁ:sed to prtw;de evidence of the purpose of the Tot Lots, how on God’s green earth
could the Planning Board have approved that subdivision?

This is not rocket science. It’s the application of clear and unambiguous law and,
for that matter, plain common sense.

2 Unlawful Increase in Density. This second issue is, by far, the
more pressing concern. It requires no interpretation of Legislative intent, It
requires no Z{ming Text Amendment, It requires no adoption of Rules of the
Planning Boeard. Ii requires no future enforcement action. It only requires the
plain application of existing law in the approvai of any subdivision incerporating
Tot Lots.

This issue relates to the fact that Tot Lots consistently have been ignored in the
past in the Planning Board’s and Staff’s calculation of total density in connection with
subdivisions in the RDT Zone. For reasons that appear to be totally unjustified and with
no basis in law, the Planning Board has routinely excluded Tot Lots from the maximum
density calculations in reviewing plans of subdivision which include other lots for
development and sale.

Under the smstmg ordinance, a 100 acre parcel of vacant property could y:eld a
maximum of 20 Tot Lots (1 per Development Right or every 5 acres). That’s not
necessarily desirable, but a correct application of the current law.

Let’s say, for example, a property owner has § children and 100 vacant acres. 8
Tot Lots could beereated (1 per 12.5 acres), 200% of the Regular Density. 8 TDRs used,
12 remaining for sale. No additional subdivision should be allowed.

But wa;z_, :m‘d‘er prior opinions of the Planning Board, the Tot Lots have not been
included in calculaiing the total density of the subdivision. IN OTHER WORDS, IT IS AS
IF THE TOT LOTS DID NOT EXIST. That misplaced application of the law means an
additional 4 lots could be created for sale pursuant to the Regular Density, thereby
increasing the zaml lots to 12 (I per 8.33 acres), and the total density to 300% of that
normaily aﬁawed

It 1s_not _subject to any serious debate that the existing provisions of the Zoning
Ordinance allow Tot Lots created to exceed the otherwise maximum density in the RDT
zone. The troubling-question is: How can the Planning Board and its staff basically
ignore the existence of those Tot Lots in connection with even further development?




What is the basis for excluding those Tot Lots from the maximum allowable density in
connection with further development of property? Under existing law, there is no basis
whatsoever.

Notwithstanding what appears to be clear and unambiguous language of the
Zoning Ordinance, the Montgomery County Planning Board continues to approve plans
of subdivision which include Tot Lots, and simply ignore and exclude those Tot Lots
from density calculations. On the basis of the plain language of the law, Tot Lots may be
created smaller in ar¢a and dimensions than what is rcqulrccl under the applicable
provisions of the RDT Zone, (provided they adhere to prior zZoning requirements
applicable to the subject property), but it does not, should niot have in the past, and
definitely should not in the future, serve to undermine or alter the maximum density
available to the property owner in the RDT Zone in connection with further development,
as set forth quite clearly in Section 59-C-9.41. The property owner is afforded the
privilege of an increase in allowable density for Tot Lots. The property owner is not
afforded any more ‘over and above that.

Itis, aﬁer'ali, an accommodation, an exception, an aberration, and a privilege
afforded by the District Council in its wisdom to long time property owners to maintain
the family unit on the family property. It is not and never has been some vested right in
iandowner to line thmr packets at the expense of the intent of the Zoning Ordinance and
Master Plan..

Conclusion & Requested Relief

Property in.the Agricultural Reserve no doubt is becoming more valuable every
day, and always will attract questionable, and sometimes even attempted unlawful
_actions, by a few landewners attemptmg to “push the envelope” to its absolute maximum.
Obviously, this is a problem not unique to the Reserve,

While this arganization, when we first began to carefully examine these
continuing abuses; considered that a Zoning Text Amendment may be required in order
to address this matter, we have now come to the conclusion that, at a minimum, the
enforcement of the plain meaning of the existing law would, by itself, go quite a long
way to protect the Agricultural Reserve as it relates to these *“Tot Lots™, at least with
regard to total density as it relates to other lots to be created. Such a common sense
interpretation and application will serve the purposes of the law, (e.g., provide long time
property. owners with the opportunity to create residential lots for children under prior
zoning regulatzﬁns} and at the same time discourage the continued abuse of the law,
(e.g., remove to:a cértain extent the economic incentive to market those lots to the general
public by enfaral_ng_across the board the maximum dénsity allowed in the RDT zone),

In the grand scheme of things, it really should not be that difficult to adopt
standards. and strict rules regarding Tot Lots without the necessity of a Zoning Text
Amendment. Common sense application and enforcement of existing law could include,

at a minimum:
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1. Reqmre affidavits from the property owner(s) and children to the effect the
Tot Lots are being created “for use for a one-family residence by a child, or
spouse 6f a child” in connection with approval of a plan of subdivision,

. {which, after all, only quotes the Zoning Ordinance provision granting the
privilege which the landowner seeks to invoke in the first instance);

2. Reqmre é_notétion to that effect on the recorded Plat of Subdvision (which,
- after all, the Planning Board previously required at least as recently as the
1980s); and

3. chuirééa minimum residency requirement for a period of time before a Tot
Lot may be sold outside of the family, only to be waived by the Planning
Board during that time for good cause, i.e., death, foreclosure, etc.

With regard to number 3 above, some may question whetber there is sufficient
authority to impose such a condition. But that is exactly the type of condition imposed
by the Maryland Agricultural Land Preservation Foundation in connection with Tot Lots
created on property suhject to an easement pursuant to that State Program. While
COMAR Section 15.15.01.17.B(c) grants the authority to the Foundation to approve a
Tot Lot provided “... that the lot and the dwelling house are only for the use of the
landowner or the landowner’s children . . .” (sound familiar?), the State law and
regulations provide no more guidance nor express autherity to the Foundation.
Nevertheless, the Foundation, applying more than a little bit of common sense, typically
requires a minimum'5 year residency requirement before such a residential lot for a child
may be sold oi* ﬁ‘ansferred

The time has come for Montgomery County and the Planning Board to apply a
little bit of common sense of its own in protecting, preserving, and furthering the cbvious
intent of the privilege of Tot Lots granted under the Zoning Ordinance.

Perhaps a Zoning Text Amendment with more definitive restrictions is required if
the existing plain language of the law simply cannot be adequately applied and enforced.
Or perhaps the Tot Lot provisions should just be done away with altogether, as some
elected and appointed officials have actually suggested in the past. But we believe the
latter would be truly unfortunate, because, as set forth above, the Tot Lot provisions serve
avery worthy purpose, so long as they are appropriately applied in the circumstances to
which they were iitended to apply, and thereafter adequately enforced. Our greatest fear
is that the District Council will simply throw up its hands up in frustration and just do
away with these exceptional provisions altogether, thereby denying legitimate long time
farm families with legitimate concerns the opportunity to further enjoy these provisions.

' That would be truly unfortunate.
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And there sunply is no reasonable fashion that the Zoning Ordinance can be
interpreted to exclude Tot Lots from the total mix of density at the time of simultaneous
or ﬁzture subdmsmn which creates additional lots for sale.

We recogmze, of course, that the Planning Board has seen fit to apply some type
of administrative interpretation that apparently is at odds with this analysis. And we also
recognize that administrative interpretations generally are entitled to some degree of
deference.

However, any such interpretation, no matter how strained, must be based on some
language of the Taw to justify that position. Such language just doesn’t exist here, In
fact, at least with regard to the density issue, prior actions of the Planning Board do not
appear to be based on any ‘interpretation’; but rather, and with all due respect to the
Planning Board and its Staff, more akin to basic ignorance of the actual language of the
Zoning Ordinance;.. And the District Council, the legislative body, certainly should know
what it meant by its legislation, and owes no deference to a misplaced administrative
interpretation of its own words.

As a matter of public urgency, the responsible officials, including the office of the
County Attorney and Counsel for the Montgomery County Planning Board, must
immediately prowdt competent guidance on the scope, meaning and enforceability of the
“Tot Lot” provisions of the law, not only with regard to the RDT Zone, but with regard to
other zoning elassifications as well. This should not take a long investigation. It is
simply a matter of reading the plain language of the law and enforcing the same, which
has been severely lacking over the past two decades. If it is determined that a Zoning
Text Amendment is advisable to provide clarification, then the same should be
' 1mmediate§y prepared and forwarded to the District Council for prompt con31derat10n

Obviously; the requested action to remedy this problem would have no effect on
those subdivisions abusing the Tot Lot privilege that may have been previously approved.
The requested action will, however, serve to prevent future abuses. At least an earnest
effort to apply and enforce the existing law and its intent will be far better than the
previous paitern nfsimply, for all intents and purposes, ignoring the same.

Perhaps thzs contmumg abuse of the law has been brought to the forefront by
recent problems.associated with the developments in other areas of the County, Itis
unfortunate that this matter is one more issue to deal with, but it is an issue that cries out
for immediate attention and resolution. These Tot Lot abuses have been going on for far
too long; and are only increasing in frequency as the pressure for development in the
RDT zone increases. :

The concems of those persons, including representatives of this organization, who
have appeared and testified at public hearings on subdivision applications incorporating,
Tot Lots before the Piannmg Board to date seem to have fallen largely upon deaf ears. In
the past, maybe we were not detailed enough in the presentation of our concerns in order
for the Planning Board to fully appreciate them.




Hopefilly, this admittedly lengthy, but absolutely necessary document, will
remedy any prior oversight on our part. It is long overdue.

Respectiully, the time also is long overdue for the Planning Board to remedy its
respective oversights regarding this issue. Any remedy probably cannot change that
erroneously approved before. That is done and over with. But, the Planning Board can
immediately begin applying the plain language of the Zoning Ordinance to further its

obvious intent and, we submit, applying at least a modicum of common sense to the
application of that law.

' That really is not too much to ask.
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COUNTY COUNCIL FOR MONTGOMERY COUNTY, MARYLAND

SITTING AS THE DISTRICT COUNCIL FOR THAT PORTION OF

THE MARYLAND-WASHINGTON REGIONAL DISTRICT WITHIN
MONTGOMERY COUNTY, MARYLAND

By:

AN AMENDMENT to the Montgomery County Zoning Ordinance for the purpose of:
- Eliminating the Child Lot Provision for the Rural Density Transfer Zone

By amending the following section of the Montgomery County Zoning
Ordinance, Chapter 59 of the Montgomery County Code:

DIVISION 59-C-9  “AGRICULTURAL ZONES”
Section 59-C-9.7. “Exempted lots and parcels and existing buildings and permits.”
Section 59 -9, 74{b}(4) “Exempted lots and parcels — Rural Density Transfer Zone”

EXPLAAA TION Boldface indicates a heading or a defined term.
Underlining indicates text that is added to existing laws

by the original text amendment.

- [Single boldface brackets] indicate text that is deleted from
existing law by the original text amendment.
Double underlining indicates text that is added to the text
amendment by amendment.

_ [[Double boldface brackets]] indicate text that is deleted
Jrom the text amendment by amendment.
¥ * ¥ indicates existing law unaffected by the text amendment.

ORDINANCE

The Coumy Council for Monigomery County, Maryland, sitting as the District Council for
that portion of the Maryland-Washington Regional District in Montgomery County,

Maryland, approves the following ordinance:




Sec. 1. DIVISION 59-C-9 is amended as follows:
DIVISION 59-C-9. AGRICULTURAL ZONES,

* %k ¥

59.C-9.7.

*

*

Exempted lots and parcels and existing buildings and permits.

¥

59.C-9.74.  Exempted lots and parcels - Rural Density Transfer zone

(a)

(®)

The number of lots created for children in accordance with the Maryland
Agricultural Land Preservation Program must not exceed the development
rights assigned to the property.

The following lots are exempt from the area and dimensional requirements
of section 59-C-9.4 but must meet the requirements of the zone applicable to
them prior to their classification in the Rural Dcnszty Transfer Zone.

(1) A recorded lot created by subdmswn if the record plat was approved
for recordation by the Planning Board prior to the approval date of the
‘sectional map amendment which initially zoned the property to the Rural
~ Density Transfer Zone.

(2) A lot created by deed executed on or before the approval date of the
sectional map amendment which initially zoned the property to the Rurai
Density Transfer Zone.

(3) A record lot having a an area of less than 5 acres created after the
~approval date of the sectional map amendment which initially zoned the
* “property to the Rural Density Transfer Zone by replatting 2 or more lots;
-provided that the resulting number of lots is not greater than the number
- which were replatted.

[(4) A lot created for use for a one-family residence by a child, or the spouse
ofa ‘child, of the property owner, provided that the following conditions are
met!
) The property owner can establish that he had legal title on or
before the approval date of the sectional map amendment
which initially zoned the property to the Rural Density
Transfer Zone;

(i)  This provision applies to only one such lot for each child of
the property owner, and



(iii)  Any lots created for use for one-family residence by children
of the property owner must not exceed the number of

development rights for the property.]

(©) Q_Ijteri':_a'_for creating a lot for the use of a one-family residence by a child (as
defined in this Chapter) or the spouse of a child, of the property owner:

(1} A lot for the use of a one-family residence by a child or the spouse of a
child, of the property owner, is exempt from the density requirements of
_section 59-C-9.41 but must meet the density requirements of the zone
applicable prior to classification in the Rural Density Transfer Zone
‘provided that the following conditions are met:

i. The property owner can establish that he had legal title on or

before the approval date of the sectional map amendment which
initially zoned the property to the Rural Density Transfer Zone;

ii. Only one such lot may be approved in Montgomery County for
each child of the property owner:

iii. The number of such lots created mav not exceed the number of
development rights existing on the property at the time of

subdivigion;

_ iv. The property owner must submit with the application for a
' preliminary plan of subdivision a notarized affidavit stating the

names of each child to receive a lot, a copy of the birth certificate
or adoption documentation for each child or when applicable a
marriage certificate verifying status of the spouse of a child of
the property owner;

(2) Standards for creating a lot for the use of a one-family residence by a
- child or the spouse of a child, of the property owner:

i. Recognizing that intent of the Rural Density Transfer Zone is to
~ preserve farmland and agriculture, the Planning Board may deny
an application for subdivision if the Planning Board finds that

viable agricultural activity cannot be sustained on some portion

of the subject property submitted for subdivision.

ii. The number of development rights used for any lots created are
to be noted on the record plat aleng with the name of the child or

spouse of a child who is the intended beneficiary;




' iii. For the purposes of this provision, a “property owner” is defined
i as the person or persons who have held continuous property

interest in the subject property. The definition includes persons
jointly holding title, or a family trust ot family partnership whose

members are ¢learly named on proper supporting documents. A
corporation is pot a property owner, as defined in this section

' iv. ‘When two or more family members hold an undivided interest in
- the property, the pumber of such lots allowed will be based on an
equal division of the acres unless the percentage of ownership is
otherwise established in a will or other legal document.

v. The number of lots permitted under this provision are in addition
to the base density of the zone; and

vi. The Department may only issue a building permit for a dwelling
" on the lot to the child designated on the record plat. and that

child must retain ownership of the lot for a period of at least five
years from the date that the Department approved the final
inspection for the dwelling, unless an exemption is granted by '
the Director during that time for good cause or in the event of
foreclosure. This restriction must be noted on the record plat

- along with other required information about the subdivision. The

Department has exclusive authority to enforce the ownership
requirement of this section,

RE)] This subsection will be valid until January 6, 2011 after which child lot

subdivisions will no longer be allowed in the RDT Zone.

Sec. 2. Effective date. This ordinance becomes effective 20 days after the
date of Council adoption.

This is a correct copy of Council action.

Linda M. Laﬁerj?Cierk of the Council




